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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the years in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned deficiencies in petitioner’s Federal
i ncone taxes of $6,513 and $5, 753 for the taxable years 2000 and
2001, respectively. Additionally, respondent determ ned an
addition to tax of $654 pursuant to section 6651(a) for the
t axabl e year 2000.

After concessions,! the issue still in dispute is whether
petitioner’s stipulated truck expenses of $12,757 and $12, 657 for
t axabl e years 2000 and 2001, respectively, should be reported on
petitioner’s Schedule A Item zed Deductions, and therefore be
subject to the 2-percent floor of section 67, or whether such
expenses were a result of an independent trade or business and
therefore should be reported on a Schedule C, Profit or Loss From
Busi ness.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are

i ncorporated herein by this reference. Petitioner resided in

At trial, the parties agreed: (1) Wth respect to the 2000
tax year, petitioner is entitled to an item zed deduction for
unr ei nbur sed enpl oyee busi ness expenses of $24,921, which is
subject to the 2-percent floor of sec. 67; (2) with respect to
the 2001 tax year, petitioner is entitled to an item zed
deduction for unreinbursed enpl oyee busi ness expenses of $23, 487,
which is subject to the 2-percent floor of sec. 67; (3) with
respect to the 2000 tax year, petitioner substantiated truck
expenses of $12,757; (4) with respect to the 2001 tax year,
petitioner substantiated truck expenses of $12,657; and (5) that
petitioner’s 2000 Federal inconme tax return was delinquent and
thus petitioner is liable for the addition to tax of $654
pursuant to sec. 6651(a).
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Far mi ngt on, New Mexi co, on the date the petition was filed in
this case.

During taxabl e years 2000 and 2001, petitioner was enpl oyed
by Pacific Industrial Electric, Inc. (Pacific) as a field
superintendent. As field superintendent, petitioner was
responsible for all aspects of total on-site job nmanagenent and
supervision. Petitioner’s duties included but were not limted
to: personnel supervision, work assignnents, work schedul e
managenent, materials ordering, materials managenent, custoner
and i nspector interaction, and tool and equi pnent managenent.

Pacific did not have a formal witten expense rei mbursenment
policy during taxable years 2000 and 2001. However, Pacific’s
verbal reinbursenment policy, as relevant in the present case, was
to pay every enpl oyee $25 per day for the use of a personal
vehicle while driving on corporate business.

During taxable year 2000, petitioner used his personal
vehicle, a Ford pickup truck, for 135 days while driving on
busi ness. In accordance with Pacific’s verbal reinbursenent
policy, petitioner received paynments from Pacific totaling $3,375
for the taxable year 2000.

During taxable year 2001, petitioner used his personal
vehicle for 282 days while driving on business. Again, in

accordance wth Pacific’'s verbal reinbursement policy, petitioner
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recei ved paynents fromPacific totaling $7,050 for the taxable
year 2001

Petitioner delinquently filed his taxable year 2000 Form
1040, U.S. Individual Incone Tax Return, on April 19, 2002.2
Petitioner tinely filed his taxable year 2001 Form 1040 on Apri
15, 2002.

Petitioner attached to his 2000 Federal incone tax return a
Schedule C. On his Schedule C for taxable year 2000, petitioner
listed as his principal business or profession: “Truck Lease”.
Petitioner reported $3,375% of business incone on his Schedule C
for taxable year 2000 and deducted $16, 059 in business expenses.
This resulted in a reported business |oss in the anount of

$12,684. Petitioner’s Schedul e C busi ness expenses were as

fol |l ows:
Line 10 Car and truck expenses $12, 757
Line 16b Interest: OQher (Auto |oan) 230
Li ne 21 Repai rs and mai nt enance 2,892
Li ne 23 Taxes and |icenses 45
Li ne 27 O her expenses 135
Line 28 Total expenses $16, 059

Petitioner attached to his 2001 Federal incone tax return a

Schedule C. On his Schedule C for taxable year 2001 petitioner

2As previously noted, petitioner stipulated that his Form
1040 for taxable year 2000 was filed delinquently and conceded
the addition to tax of $654 pursuant to sec. 6651(a).

3Thi s anpbunt represents the paynents received by petitioner
fromPacific for the use of his personal vehicle in furtherance
of Pacific’s business.
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listed as his principal business or profession: “Truck Lease”.
Petitioner reported $7,050% of business incone on his Schedule C
for taxabl e year 2001 and deducted $16, 107 in busi ness expenses.
This resulted in a reported business |oss in the anount of

$9,057. Petitioner’s Schedul e C busi ness expenses were as

fol |l ows:
Line 10 Car and truck expenses $12, 657
Li ne 16 | nsurance (other than health) 867
Line 16b Interest: O her (Auto | oan) 559
Li ne 21 Repai rs and mai nt enance 904
Li ne 23 Taxes and |icenses 985
Li ne 27 O her expenses 135
Line 28 Total expenses $16, 107

On Cctober 31, 2003, respondent issued a notice of
deficiency to petitioner for the 2000 and 2001 taxable years. In
the notice of deficiency, respondent denied petitioner the
reported business |osses fromhis alleged trade or business for
bot h taxabl e years 2000 and 2001 and di sallowed all Schedule C

cl ai nred deductions.®

“As previously noted, this anpbunt represents the paynents
recei ved by petitioner fromPacific for the use of his personal
vehicle in furtherance of Pacific’ s business.

SAs previously noted, the parties have agreed that
petitioner incurred truck expenses of $12,757 and $12, 657 for the
t axabl e years 2000 and 2001, respectively.
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Di scussi on®

As previously stated, on his Schedule C for taxable years
2000 and 2001 petitioner deducted busi ness expenses of $16, 059
and $16, 107, respectively. The parties agreed, at trial, that
petitioner substantiated truck expenses of $12,757 and $12, 657
for the taxable years 2000 and 2001, respectively.

As we understand it, petitioner’s principal contention is
that he was individually and i ndependently in the business of
| easing his truck to his enployer, and that the agreed-upon
expenses incurred for mai ntenance and repairs of his truck were
deducti bl e as ordinary and necessary expenses of conducting that
busi ness and thus were above-the-line Schedul e C deducti ons.

On the other hand, respondent contends that the agreed-upon
expenses are deducti bl e as unrei nbursed enpl oyee busi ness
expenses and thus are item zed deductions subject to the 2-
percent floor of section 67.

It is well established that a taxpayer is engaged in a trade
or business if the taxpayer is involved in the activity (1) with
continuity and regularity, and (2) wth the primary purpose of

making a profit. Conm ssioner v. G oetzinger, 480 U S. 23, 35

(1987); Antonides v. Conm ssioner, 893 F.2d 656, 659 (4th Cr

W& decide the issue in this case without regard to the
burden of proof. Accordingly, we need not decide whether the
general rule of sec. 7491(a)(1l) is applicable in this case. See
H gbee v. Conmi ssioner, 116 T.C. 438 (2001).
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1990), affg. 91 T.C. 686 (1988). Petitioner has the burden of
provi ng that he was engaged in a trade or business. Rule 142(a);

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934); Wlch v.

Hel vering, 290 U. S. 111 (1933).

This Court in Kurkjian v. Commi ssioner, 65 T.C. 862, 868

(1976) (quoting Hirsch v. Conm ssioner, 315 F.2d 731, 736 (9th

Cr. 1963), affg. T.C. Meno. 1961-256), stated:

Fromthe very inport of Section 23 [referring to sec.
23(a)(1)(A), the 1939 Code predecessor of sec. 162(a)],
whi ch presupposes that the taxpayer has received taxable
i nconme before deductions can be taken therefrom it is clear
that Congress intended that the profit or income notive nust
first be present in and dom nate any taxpayer’s “trade or
busi ness” before deductions may be taken. While the
expectation of the taxpayer need not be reasonable, and
i medi ate profit fromthe business is not necessary,
neverthel ess, the basic and dom nant intent behind the
taxpayer’s activities, out of which the claimed expenses or
debts were incurred, nust be ultimately to make a profit or
income fromthose very sane activities. * * * Absent that
basi ¢ and dom nant notive, the taxpayer’s activities, no
matter how i ntensive, extensive or expensive, have not been
construed by the Courts as carrying on a trade or business
wi thin the purview of Section 23. * * *

We therefore nust determ ne whether petitioner entered into a
| ease wth his enployer and, if so, whether petitioner entered
into said lease with the intent to nmake a profit.

During taxable years 2000 and 2001, petitioner did not |ease
any other vehicles. Petitioner testified: (1) He did not try to
| ease his truck to any other individual; and (2) there was no

formal witten | ease between hinself and his enpl oyer.
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Furthernore, petitioner did not negotiate |leasing terns with his
enpl oyer; instead, he was paid a flat rate of $25 per day for the
use of his personal vehicle in furtherance of Pacific’s business.
The flat rate of $25 per day could be received by any enpl oyee of
Paci fic who used his or her personal vehicle in furtherance of
Paci fic’ s business.

Based upon on the record in this case, we concl ude that
petitioner did not possess the required profit or inconme notive
when he used his personal vehicle in furtherance of Pacific’s
trade or business. |In fact, we find that petitioner did not
enter into any lease with his enployer. Further, we concl ude
that petitioner’s use of his personal vehicle in furtherance of
Pacific's trade or business was within the scope of his
activities as an enpl oyee of Pacific and that petitioner was not
i ndi vidual ly and i ndependently in the business of |easing his
truck to his enpl oyer.

It is clear that an individual may be in the trade or
busi ness of being an enpl oyee and that ordinary and necessary
expenses incurred in that trade or business are deducti bl e under
section 162. See sec. 1.162-17(a), lIncone Tax Regs. Section
162(a) allows a taxpayer to deduct all ordinary and necessary
busi ness expenses paid or incurred during the taxable year in
carrying on a trade or business. To be “necessary” an expense

must be “appropriate and hel pful” to the taxpayer’s business.
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Welch v. Helvering, supra at 113-114. To be “ordinary” the

transaction which gives rise to the expense nust be of a common
or frequent occurrence in the type of business involved. Deputy
v. Du Pont, 308 U.S. 488, 495 (1940).

W hold that the agreed-upon expenses of $12,757 and $12, 657
for taxable years 2000 and 2001, respectively, are unrei nbursed
enpl oyee busi ness expenses properly deducted on Schedule A and
thus are item zed deductions subject to the 2-percent floor of
section 67.

In view of the foregoing, we sustain respondent’s
determ nation on this issue.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




