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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 of the Internal Revenue Code in effect

at the tine the petition was filed.! The decision to be entered

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue.
All Rule references are to the Tax Court Rules of Practice and
Procedure.
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is not reviewable by any other court, and this opinion should not
be cited as authority.

Respondent determ ned a deficiency of $4,482 in petitioner’s
Federal inconme tax for 2002. After a concession by respondent,?
the issues for decision are: (1) Wuether petitioner is entitled
to deduct certain unreinbursed enpl oyee expenses; (2) whether
petitioner is entitled to a deduction for charitable
contributions; and (3) whether petitioner is entitled to a
deduction for nedical and dental expenses incurred in 2002.

At the tine the petition was filed, petitioner’s |egal
resi dence was Brooklyn, New York.?3

During taxabl e year 2002, petitioner was enpl oyed as a
canpus police officer at Borough of Manhattan Community Col | ege.
He al so took courses at the college toward a degree in witing
and literature. Upon the advice of sone of his coworkers,
petitioner engaged soneone in the payroll departnment at Borough
of Manhattan Community College to prepare his incone tax return

for 2002. He filed his 2002 Federal incone tax return tinely,

2Petitioner clained item zed deductions on a Schedul e A,
Item zed Deductions, of $30,010 on his 2002 incone tax return.
In the notice of deficiency, respondent disallowed all of the
Schedule A item zed deductions. At trial, respondent conceded
petitioner’s entitlenment to deduct $2,965 for State and | ocal
income taxes paid. The remaining issues are all item zed
deduct i ons.

The parties did not submt an agreed stipulation of facts
at trial. Exhibits, however, were offered into evidence during
the course of the trial
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whi ch included a Schedule A, Item zed Deductions. Petitioner
reported adjusted gross incone of $41,392 and cl ai med Schedul e A
item zed deductions of $30,010. He reported an overpaynent of
tax for the year at issue and clained a refund of $4, 057.
On Schedule A of his return, petitioner clainmed the

fol |l ow ng deducti ons:

Amount
Line 1 Medi cal and dental expenses $6, 970
Line 4 Net nedi cal deducti on 3, 866
Line 5 State and | ocal income taxes 2, 965
Line 9 Tot al taxes 2, 965
Li ne 15 G fts by cash or check 3, 860
Line 16 G fts other than by cash or check 500
Line 18 Total gifts to charity 4, 360
Li ne 20 Unr ei nhur sed enpl oyee busi ness expenses 19, 647
Li ne 26 Net limted m scell aneous deducti ons 18, 819
Li ne 28 Total item zed deducti ons 30, 010

Petitioner’s return was selected for audit exam nation.
Respondent’ s exam nati on divi sion requested docunentation to
support petitioner’s clainmed Schedule A item zed deducti ons.
Petitioner did not provide the requested docunentation. In due
course, a notice of deficiency was issued to petitioner for 2002
di sal l owi ng the $30,010 of Schedule A item zed deductions for
| ack of substantiation.

Petitioner filed a tinely petition with this Court. He
alleged in his petition that he is not liable for the deficiency
in tax for 2002 because he relied on the representations of his

return preparer.
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In due course, an Appeals officer sent petitioner a letter
schedul i ng a conference and requested docunentation to
substantiate the clained Schedule A item zed deductions for 2002.
Petitioner tel ephoned the Appeals officer on the schedul ed date
to reschedul e the conference to a later date. Petitioner failed
to appear for the reschedul ed conference, and he did not respond
to the request for docunentation to support his clained item zed
deducti ons.

Thereafter, petitioner was issued a letter for another
conference. Respondent again requested that petitioner provide
docunentation to substantiate his Schedule A item zed deductions
for the year at issue. Petitioner tel ephoned respondent to
change the appointnment to a subsequent date. Petitioner appeared
at the later conference but did not provide any of the requested
docunentation. Moreover, as noted earlier, petitioner did not
cooperate in the preparation of a stipulation of facts to present
to the Court at commencenent of the trial.

In general, the Comm ssioner’s determnations in a notice of

deficiency are presuned correct. Wlch v. Helvering, 290 U. S.

111, 115 (1933). |In pertinent part, Rule 142(a)(1) provides the
general rule that “The burden of proof shall be upon the
petitioner”. In certain circunstances, however, if the taxpayer
i ntroduces credible evidence with respect to any factual issue

rel evant to ascertaining the proper tax liability, section 7491
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pl aces the burden of proof on the Conm ssioner. Sec. 7491(a)(1);
Rul e 142(a)(2). Section 7491(a)(1l) applies only if the taxpayer
conplies with substantiation requirenents, maintains all required
records, and cooperates with the Conm ssioner’s requests for
W tnesses, information, docunents, neetings, and interviews.
Sec. 7491(a)(2). The record shows that petitioner did not conply
with the substantiation requirenents or cooperate with requests
for docunentation, all of which would have facilitated trial of
this case.

Section 6001 and the regul ati ons promnul gated t hereunder
requi re taxpayers to maintain records sufficient to permt
verification of incone and expenses. As a general rule, if the
trial record provides sufficient evidence that the taxpayer has
incurred a deducti bl e expense, but the taxpayer is unable to
adequately substantiate the precise anount of the deduction to
whi ch he or she is otherwise entitled, the Court may estinate the
anount of the deductible expense and all ow a deduction to that

extent. Cohan v. Conmm ssioner, 39 F.2d 540, 543-544 (2d G

1930). Such an estimate is nmade bearing heavily against the

t axpayer whose inexactitude in substantiating the anmount of the
expense is of his own nmaking. 1d. at 544. However, in order for
the Court to estinate the anmpbunt of an expense, the Court nust

have sone basis upon which an estimte may be nmade. Vanicek v.

Comm ssioner, 85 T.C. 731, 742-743 (1985).
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Mor eover, deductions are a matter of |egislative grace and

are allowed only as specifically provided by statute. | NDOPCO

Inc. v. Conmm ssioner, 503 U S. 79, 84 (1992); New Colonial Ice

Co. v. Helvering, 292 U S. 435, 440 (1934).

Wth these well-established principles in mnd, the Court
nmust determ ne whether petitioner satisfied his burden of proving
that he is entitled to the item zed deductions at issue.

As previously stated, on his Schedule A for 2002, petitioner

deduct ed $18, 819* of unrei nbursed enpl oyee expenses for the

fol | ow ng:
Amount
Uni forns and dry cl eani ng $8, 860
Equi pnent 4,980
Tui tion 2,960
Subscri ptions 1,987
Uni on dues 860

Section 162 allows a deduction for ordinary and necessary
busi ness expenses paid or incurred during the taxable year in

carrying on any trade or business. Sec. 162(a); Deputy v. du

Pont, 308 U S. 488, 495 (1940). A trade or business includes the

trade or business of being an enployee. O Milley v.

Commi ssioner, 91 T.C 352, 363-364 (1988). The taxpayer bears

t he burden of substantiati on. Hr adesky v. Conmm ssioner, 65 T.C

87, 90 (1975), affd. per curiam?540 F.2d 821 (5th Cr. 1976).

“The anmount clai med before the 2-percent floor inposed by
sec. 67(a) was $19, 647.
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At trial, petitioner did not offer any receipts or docunents
to substantiate his clainmed enpl oyee busi ness expenses. | nstead,
he testified as to his clained business expenses. Wth respect
to the unifornms and dry cl eani ng, equi pnment, and prof essi onal
dues, the Court is satisfied that petitioner did incur deductible
expenses for these itens. Although petitioner admtted he did
not have receipts to substantiate these expenses, he testified
credibly with respect to these itens and their business purpose.
Petitioner did admt, however, that his return preparer
“exceeded” what was actually spent on uniforns, dry cleaning, and
equi pnent during the year at issue. Accordingly, petitioner
conceded that he spent, at nobst, $4,000 on unifornms and dry
cl eaning and $1, 200 to $1,500 on equi prent in 2002.

In the absence of adequate substantiation, the Court may, if
convi nced by the evidence, estimate the anmount of deductible

expenses incurred. GCohan v. Conm ssioner, supra at 543-544.

Under the Court’s discretionary authority pursuant to Cohan, the
foll owi ng anobunts are all owed as unrei nbursed enpl oyee busi ness

expense deductions on Schedul e A

Anmount

Uni forns and dry cl eani ng $ 500
Equi prent 350
Pr of essi onal dues 500
Tot al $1, 350

Wth regard to the $2,960 in unrei nbursed enpl oyee busi ness

expense for tuition, petitioner testified that his coursework at
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Bor ough of Manhattan Community Col |l ege had nothing to do with his
j ob as a canpus security guard, conceding that the tuition
expense was not, as clainmed on his Schedul e A an unreinbursed

enpl oyee busi ness expense. See Evans v. Conm ssioner, T.C Meno.

1974- 267 (enpl oyee must show the rel ati onship between the
expendi tures and the enploynent), affd. 557 F.2d 1095 (5th Cr
1977) .

Wth regard to the subscriptions expense, petitioner
testified: “I have no idea what that is” and conceded that he
was not entitled to the $1,987 deducti on.

As noted earlier, petitioner also clainmed charitable
contributions for the followng: (1) By cash or check in the
anount of $3,860, and (2) other than by cash or check in the
amount of $500. These contributions were disallowed for |ack of
subst anti ati on.

Wth respect to charitable contributions, section 170 all ows
a deduction for charitable contributions during the taxable year
if verified as provided by the regulations. Sec. 170(a)(1). No
deduction is allowed for any contribution of $250 or nore unl ess
t he taxpayer substantiates the contribution by a contenporaneous
written acknow edgnent of the contribution by the qualified donee
organi zation. Sec. 170(f)(8)(A). The standards for record
keeping and return requirenments for deductions for charitable

contributions are set forth in section 1.170A-13, | ncone Tax
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Regs. Under the applicable provisions, a taxpayer claimng a
charitable contribution deduction is required to maintain for
each contribution a cancel ed check, sone comrunication fromthe
donee organi zati on acknow edgi ng recei pt of a contribution and
showi ng the date and anount of the contribution, or other
reliable witten records showi ng the nane of the donee, al ong
with the date and anount of the contribution. Sec. 1.170A-
13(a) (1) (i) to (iii), Income Tax Regs.

At trial, petitioner testified that he regularly made cash
contributions to the church where he and his former girlfriend
attended services. He admitted he did not go to church every
Sunday but cl ainmed his cash contributions for the year 2002
total ed $3,860. Additionally, petitioner testified that he
donated two Sony Playstations to the church constituting the $500
portion of the charitable contributions nade other than by cash
or check.

Petitioner did not offer any substantiating docunments to
support his charitable contributions for the year at issue, nor
did he maintain records of the anount of his contributions.

Not wi t hst andi ng the Court’s discretionary authority pursuant to
Cohan, a taxpayer nust provide sone basis upon which an estinate

of the ampbunt of a clained deduction may be nmade. Vanicek v.

Commi ssi oner, supra. Wthout such a basis, any allowance woul d

anount to unguided |argesse. Wllians v. United States, 245 F.2d
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559, 560-561 (5th G r. 1957). The Court does not question, as
petitioner claimed at trial, that the church hel ped himwhile he
was experiencing a host of personal problens. Because petitioner
failed to provide any reliable evidence of his clained
contributions, the Court finds that there is no basis upon which
to estimate petitioner’s charitable contributions for 2002.
Accordi ngly, respondent is sustained on this issue.

As previously stated, petitioner clainmed an item zed
deduction for nedical and dental expenses of $3,866 in excess of
the 7.5-percent limtation under section 213(a).° Respondent
di sal |l oned the deduction in full for a |ack of substantiation.

Section 213(a) allows as a deduction any expenses that are
paid during the taxable year for the nedical care of the
t axpayer, his spouse, and dependents and that are not conpensated

for by insurance or otherwise. Estate of Smth v. Conmm Ssioner,

79 T.C. 313, 318 (1982). The deduction is allowed only to the
extent that the anpbunt exceeds 7.5 percent of adjusted gross
i ncone. Sec. 213(a).

Petitioner admtted at trial that the amount clainmed for
medi cal and dental expenses was not correct and that his nedical
expenses were |imted to the amobunt he spent for insurance and

prescription drugs. He admtted his nedical expenses were “not

The anount reported before the limtation i nposed by sec.
213(a) was $6, 970.
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that nuch” and that his total expenses likely did not exceed 7.5
percent of his adjusted gross incone. Accordingly, respondent is

sustai ned on this issue.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




