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P-Hfailed to pay child support and alinony to P-W
as required by their divorce agreenent. P-W obtained
an order froma donestic relations court demandi ng t hat
P-Hwthdraw all funds fromhis profit sharing plan
(the Plan) and pay themto P-Wto satisfy his
del i nquent child support and alinony obligations. P-H
conpl i ed.

On his 2002 incone tax return, P-H reported the
distribution fromthe Plan as incone and took a
deduction for alinmony paid. P-Hthen filed an anended
return taking the position that the distribution from
the Pl an was nmade under a qualified donestic relations
order (QRO, and therefore under sec. 402(e)(1) (A,
|. R C., was taxable incone to P-Wand not P-H P-H
al so renoved the alinony deduction. P-Wreported a
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portion of the funds she received as alinony on her
2002 income tax return but did not report any of the
funds as pension incone.

R rejected P-H s anended return, disallowed part
of the alinony deduction taken on the original return,
and determ ned a deficiency in his incone tax for 2002.
R al so determ ned a deficiency in P-Ws incone tax for
2002 for failing to report the entire distribution from
the plan as incone.

P-Wnoves for an award of litigation costs.

Hel d: The donestic relations court order did not
give P-Wthe right to receive the distribution directly
fromthe Plan; thus, the court order was not a QDRO
under sec. 414(p)(1), I.R C. Consequently, the
di stribution was not nmade under a QDRO, so the

exception in sec. 402(e)(1), I.R C., does not apply,
and P-H nust include the distribution in his gross
i ncone.

Hel d, further, P-Ws original calculation that
$75, 318 of the distribution was all ocable to alinony
was correct, so that anmount is incone to P-Wand is
deducti bl e by P-H

Hel d, further, P-Wmay not recover litigation
costs from P-H under sec. 7430, |I.R C

Mark E. Sl aughter, for petitioner Jeanne E. Amarasi nghe.

D sanmbdha C. Amarasi nghe and Narlie Amarasi nghe, pro sese.

Veena Luthra, for respondent.

MVEMORANDUM OPI NI ON

GOEKE, Judge: By separate notices of deficiency, respondent
determ ned a deficiency of $12,085 in petitioners Di sanodha and

Narlie Amarasinghe’s (Dr. Amarasi nghe and his spouse) joint



- 3 -

Federal incone tax for 2002, and a deficiency of $36,548 in
petitioner Jeanne Amarasinghe’s (Ms. Amarasi nghe) Federal inconme
tax for 2002. Because these cases present comon issues of fact
and | aw, they were consolidated for purposes of trial, briefing,
and opinion. Rule 141(a).! There are three issues for decision:

(1) Wether the distribution fromDr. Amarasinghe’s profit
sharing plan was made pursuant to a qualified donestic relations
order (QRO and therefore was taxable incone to Ms. Amarasi nghe
instead of Dr. Amarasinghe. W hold that it was not.

(2) If the distribution was not made pursuant to a QDRO,
what portion of the distribution was alinony and therefore incone
to Ms. Anmarasi nghe and deducti ble by Dr. Amarasi nghe. W hold
t hat $75,318 of the distribution was attributable to alinony.

(3) Whether Ms. Amarasinghe is entitled to an award of
[itigation expenses fromDr. Amarasinghe. W hold that she is
not .

Backgr ound

The parties fully stipulated the facts in these cases
pursuant to Rule 122. The stipulation of facts and the

acconpanyi ng exhibits are incorporated herein by this reference.

1 Unless otherwise indicated, all Rule references are to
the Tax Court Rules of Practice and Procedure, and all section
references are to the I nternal Revenue Code of 1986, in effect
for the year in issue.
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At the tinme they filed their separate petitions, petitioners
resided in Virginia.

Dr. Amarasi nghe and Ms. Amarasinghe married in 1970 and
divorced in 1993. At the tine of their divorce, they had three
children under the age of 18. In the Final and Pernmanent
Separation, Custody, Support and Property Settl enent Agreenent,
Dr. Amarasi nghe agreed to pay |unp-sum and periodic alinony,
child support, health insurance prem uns, and autonobile
i nsurance premuns to Ms. Amarasi nghe.

On August 22, 2002, as a result of Ms. Amarasinghe’s
petition, the Juvenile and Donestic Relations District Court of
the Gty of Virginia Beach (Virginia Beach district court) found
that Dr. Amarasi nghe was delinquent in his paynents to M.
Amar asi nghe and issued an order (the Order). The Order provided:

The Respondent [Dr. Amarasi nghe] shall cash out and pay

over to the Petitioner [Ms. Amarasinghe] imrediately

ALL funds in the Waddel|l & Reed Profit Sharing Plan and

Trust, approxi mately $188, 000. 00, nore or |ess, and

said suns shall be deenmed sufficient to bring current

all the Respondent’s * * * [child support and health

and aut onobil e i nsurance prem uns] through August 2002

as well as the balance of the lunp sumdue to the

Petitioner in the anount of $24,043.80 * * *.

The portion of the $188,000 not allocated to child support,
i nsurance prem uns, and | unp-sum spousal support woul d be deened
sufficient to bring current the periodic spousal support owed.

Subsequent to the entry of the Order, Dr. Anmarasi nghe

instructed Waddel|l & Reed to transfer the funds from his account
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to Ms. Amarasinghe. However, for reasons not provided in the
record, Ms. Amarasinghe never received any funds directly from
Waddel | & Reed.

As a result, in Septenber of 2002 Ms. Amarasi nghe petitioned
the Virginia Beach district court to hold Dr. Amarasinghe in
contenpt for failure to conply with the Order. According to the
petition, Dr. Amarasinghe’s delinquent obligations included
$71,650 for child support and $32,400 for insurance prem uns.
Furthernore, Dr. Amarasi nghe had not paid the $24,043.80 | unp-sum
spousal support set forth in the Order or any periodic spousal
support. On Cctober 16, 2002, the Virginia Beach district court
held Dr. Amarasinghe in contenpt and sentenced himto jail for 10
days.

The sanme day, Dr. Amarasinghe termnated his interest in the
Waddel | & Reed Profit Sharing Plan and Trust (the Pl an) and
requested a rollover of all his funds into an individual
retirement account (IRA) in his nanme that was established by
Waddel | & Reed. Dr. Amarasi nghe then requested a distribution of
all of the funds in his IRA and Waddel|l & Reed issued nine
checks to Dr. Amarasinghe totaling $179,368. Dr. Amarasi nghe
endorsed each of these checks to Ms. Amarasi nghe' s attorney and
delivered themto her.

Dr. Amarasi nghe and his spouse filed a joint 2002 Form 1040,

U. S. Individual I ncome Tax Return, in 2003. On the Form 1040,
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they reported $179, 368 as taxabl e incone from pensions and
annuities, and reported a deduction for alinony paid of $116, 350.
In 2004, they filed a Form 1040X, Anended U.S. |Individual |ncone
Tax Return, for 2002. On the Form 1040X, they renoved the
$179, 368 di stribution from pensions and annuities income and the
$116, 350 deduction for alinony paid.

Ms. Amarasi nghe also filed a 2002 Form 1040 in 2003. On her
return, Ms. Amarasinghe reported i ncone of $75,318 as alinony
received and did not report any inconme from pensions and
annui ties.

On May 26, 2006, respondent issued a notice of deficiency to
Dr. Amarasi nghe and his spouse. Respondent effectively
di sal | oned t he Form 1040X anended return and determ ned that the
deduction for alinmony paid was limted to $75,318. After
adjusting their deductions and credits, respondent determ ned a
deficiency in income tax of $12,085 for 2002.

On May 26, 2006, respondent issued a notice of deficiency to
Ms. Amarasi nghe. Respondent determ ned that she received pension
i ncone in the amount of $179, 368 and that she received no alinony
incone in 2002. After adjusting her deductions and exenptions,
respondent determ ned a deficiency in incone tax of $36, 548.

Petitioners tinely filed separate petitions with this Court.
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Di scussi on

Qualified Donestic Relations Oders

Under sections 401(a) and 402(a), funds distributed froma
qualifying profit sharing plan are taxable to the distributee,
who is the participant or beneficiary entitled to receive the

di stribution under the plan. Darby v. Conmm ssioner, 97 T.C 51,

58 (1991). Section 402(e)(1)(A) contains an exception to this
rule, and provides: “an alternate payee who is the spouse or
former spouse of the participant shall be treated as the

di stributee of any distribution or paynent nmade to the alternate
payee under a qualified donmestic relations order (as defined in
section 414(p)).” The parties agree that the Plan is a
qual i fying profit sharing plan under section 401(a) and the Order
is a donestic relations order (DRO under section 414(p)(1)(B)

A DRO qualifies as a @QPROonly if it: (1) Creates or
recogni zes the existence of an alternate payee's right to, or
assigns to an alternate payee the right to, receive all or a
portion of the benefits payable with respect to a participant
under a plan; (2) clearly specifies certain facts; and (3) does
not alter the amount or formof the plan benefits. Sec.
414(p)(1)-(3). In addition, the DRO nust be presented to the
pl an adm ni strator, who nmust determ ne whether it is a QDRO

Sec. 414(p)(6); Rodoni v. Comm ssioner, 105 T.C. 29, 35 (1995);

Karem v. Comm ssioner, 100 T.C 521, 526 (1993). Finally, under
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section 402(e)(1)(A), an alternate payee is treated as the
distributee of a distribution froma qualifying plan only if the
distribution is nade to the alternate payee under a QDRO.

Ms. Amar asi nghe and respondent contend that the Order fails

to satisfy the requirenment of section 414(p)(1)(A) (i) because it
does not recognize Ms. Amarasinghe as an alternate payee. The
statute defines an “alternate payee” as “any spouse, forner
spouse, child or other dependent of a participant who is
recogni zed by a donestic relations order as having a right to
receive all, or a portion of, the benefits payabl e under a pl an
Wi th respect to such participant.” Sec. 414(p)(8).
Specifically, M. Amarasi nghe and respondent argue that ©Ms.
Amar asi nghe is not recognized as an alternate payee because the
DRO does not give her an independent right to obtain the funds
directly fromthe Plan, but instead it directs Dr. Amarasi nghe to
“cash out” and then pay the funds to Ms. Amarasi nghe.

The present case is simlar to, but distinguishable from

Hawkins v. Comm ssioner, 102 T.C. 61, 62-63 (1994), revd. 86 F.3d

982 (10th Cir. 1996), where the disputed DRO provided: “Wfe
shal | receive as her separate property: a) Cash of One MIIlion
Dol I ars ($1, 000, 000) from Husband’s share of the Arthur C

Hawki ns, DDS Pension Plan.” In interpreting the statute, the Tax
Court stated that because section 414(p) “allows parties to a

marital settlenent agreenment to allocate the tax burdens between
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them by the use of particular | anguage, the intentions of the

parties are not controlling.” [1d. at 70 (citing Conm Ssioner V.

Lester, 366 U S. 299, 304-305 (1961)). The Court conpared the
QDRO provisions to the child support |anguage in section 71(c) at
issue in Lester, and concluded that “a QDRO should be ‘clear and
specific’ and not ‘left to determ nation by inference or

conjecture.’”” |Id. at 73 (quoting Comm ssioner v. Lester, supra at

306). Wth these considerations in mnd, the Court held that the
DRO was not a QDRO, in part because on its face it did not
create, recognize, or assign rights in the pension plan to Ms.
Hawkins. 1d. at 74. The Court concluded that identifying the
pension plan as the source of the $1 mllion payable to Ms.
Hawki ns was not a sufficient indication that she was an alternate
payee. 1d. The Court noted that there were no clear signs that
a QDRO was i ntended, such as references to Ms. Hawkins as the
al ternate payee or as the person responsible for the taxes on the
distribution. 1d.

M . Hawki ns appeal ed the Court’s decision to the Court of
Appeal s for the Tenth G rcuit, which reversed this Court’s

ruling. Hawkins v. Conm ssioner, 86 F.3d 982 (10th Cr. 1996),

revg. 102 T.C. 61 (1994). The Court of Appeals held that the use
of the phrase “$1 nmillion ‘from * * * [the pension plan]”
sufficiently created or recogni zed the contractual right in Ms.

Hawki ns required by section 414(p)(1)(A)(i). [1d. at 990. The
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Court of Appeal s decided that based on the legislative history of
the statute, the Court’s reading of section 414(p) was too narrow
and woul d make it unreasonably difficult for DROs to qualify as
DRCs. 1d. at 991. Dr. Amarasinghe argues that the Court of
Appeal s’ interpretation of section 414(p)(1)(A) (i) supports his
argunent that the Order is a QDRO because, like the DRO in
Hawki ns, the Order specifies the Plan as the source of the funds
that Dr. Amarasi nghe nust pay to Ms. Anmarasi nghe.

Ms. Amar asi nghe and respondent argue, and we agree, that the

case before us is distinguishable from Hawkins v. Conm ssi oner,

supra, because in the case before us the Order did not give M.
Amar asi nghe a direct right to receive the distribution, but
instead required Dr. Amarasinghe to “cash out” first. 1In

Hawki ns, the DRO at issue allowed the fornmer spouse to receive

paynments directly fromthe plan. Hawkins v. Conm ssioner, 102
T.C. at 63.

A DROfails to neet the requirenents of section
414(p) (1) (A (1) if it does not create or recognize in the
alternate payee the right to receive benefits directly froma
qualifying plan. Dr. Amarasinghe argues that the Order is a QDRO
because the “end result” it required was that Ms. Amarasi nghe
receive funds originating fromthe Plan. However, this argunent
urges us to ignore the statutory requirenent that to be

qualified, a DRO nust create or recognize in an alternate payee
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“the right to * * * receive all or a portion of the benefits
payable with respect to a participant under a plan”. Sec.
414(p) (1) (A (1). A DROthat allows or orders the plan
participant to withdraw funds fromthe plan and then pay themto

a payee only gives the payee a right to funds held by the plan

participant, not to benefits froma qualifying plan. To allow

such a DROto qualify as a QODRO woul d be to ignore the plain
meani ng of section 414(p).

Qur reading of section 414(p)(1)(A) (i) conports with our
earlier decisions,? the legislative history of the statute, and
section 402(e)(1)(A). The Senate report states that Congress
i nt ended section 414(p) to provide a “limted exception” to the
spendthrift provisions of the Internal Revenue Code that would
apply “under certain circunstances * * * |In order to provide
rational rules for plan admnistrators”. S. Rept. 98-575, at 19
(1984), 1984-2 C.B. at 456. W believe that Congress intended
that section 414(p) should be read narrowy so that plan
admnistrators can easily identify DROs as QDROs and accordi ngly
make distributions directly to the alternate payees as required

by the QDRGs, which will prevent plan participants from

2 See Karemv. Conmi ssioner, 100 T.C 521, 526 (1993)
(hol ding that a consent judgnent was not a QDRO in part because
the distribution was paid to the plan participant and not to his
former spouse); Bougas v. Comm ssioner, T.C Meno. 2003-194
(noting that a QDRO should specify an anmount to be paid by the
plan to an alternate payee).
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di ssipating the benefits before they reach the alternate payees.
To accept as a QDRO a DRO that allows the plan adm nistrator to
shift the paynment responsibility to the plan participant woul d

vi ol ate the purpose of section 414(p).

Even if the Order qualified as a QRO on its face, we find
that the exception in section 402(e)(2) does not apply because
the procedural requirenents of section 414(p)(6) were not
satisfied. Section 414(p)(6) provides the procedures for
determ ni ng whether a DRO neets the standards of a QDRO, and it
states that “the plan admnistrator shall pronptly notify the
participant and each alternate payee of the receipt of such order
and the plan’s procedures for determning the qualified status of
donestic relations orders,” and “wthin a reasonabl e period after
recei pt of such order, the plan adm nistrator shall determ ne
whet her such order is a qualified donestic relations order and
notify the participant and each alternate payee of such
determ nation.”

This Court has consistently held this subsection to nean
that to qualify as a QDRO, a DRO nust “be presented to the plan
adm ni strator and adjudged ‘qualified before any distribution is
made by the plan to the spouse or forner spouse.” Karemyv.

Conmi ssioner, 100 T.C. at 526; see also Rodoni v. Conmni ssioner,

105 T.C. at 35. This reduces any anbiguity as to whether a

distribution is nmade pursuant to a QDRO
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| f no plan adm nistrator is specifically designated,?® and
the plan is not maintained by an enpl oyer, an enpl oyee
organi zation, or a group representing the parties, then the
default rule is that the person in control of the assets is the
pl an adm nistrator. Sec. 414(g); sec. 1.414(g)-1(b), Incone Tax
Regs. In this case, the default plan adm nistrator woul d be
Waddell| & Reed as the person in control of the Plan’s assets.

There is no evidence that Waddell & Reed received a copy of
the Order or that Waddell & Reed nmade a determ nation that it was
a QDRO. Therefore, we find that the Order fails the procedural
requi renents of section 414(p).

Addi tionally, when the distribution is actually nmade,
section 402(e)(1)(A) requires that it be made directly to the
alternate payee to qualify for the exception to section 402(a) by
requiring that the distribution be “nade to the alternate payee
under a * * * [QDRQ". (Enphasis added.) See Burton v.

Commi ssioner, T.C. Meno. 1997-20 (noting that in part because the

di stribution was made to the plan participant and not his former
spouse, it was not “nmade by the plan adm nistrator to an

al ternate payee in response to the Decree”).

3 Dr. Amarasinghe asserts on brief that he was designated
as the plan admnistrator for the Plan. However, under Rul e
143(b), statenents in briefs are not evidence.
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In this case, Waddell & Reed distributed the Plan funds to
Dr. Amarasi nghe, not Ms. Amarasinghe, and the fact that M.
Amar asi nghe ultimately received the funds fromthe distribution
is not dispositive. Therefore, we conclude that the distribution
fromthe Plan was not made pursuant to a QDRO under section
402(e) (1) (A) because the Order failed to give Ms. Amarasi nghe the
right to receive the benefits directly fromthe Plan, the
procedural requirenents of section 414(p)(6) were not satisfied,
and Ms. Amarasinghe did not in fact receive the benefits directly
fromthe Plan.*
1. Alinony

The parties agree that a portion of the distribution should
be alinony. The anount Ms. Amarasi nghe reported as alinony on
her 2002 Federal income tax return is $75, 318, cal cul ated by
beginning with the $179, 368 that Ms. Anmarasi nghe received from
Dr. Anmarasi nghe, and subtracting $104, 050 as the amount M.
Amar asi nghe all ocated to child support and insurance prem uns in
her petition to the Virginia Beach district court.

Ms. Amar asi nghe now asks us to consider an alternative
met hod that she clainms to be sinpler and nore accurate. She

argues that we should begin with $109, 200 as the total anount of

4 Ms. Amarasi nghe and respondent contend that the Oder is
not a QDRO because it also fails to satisfy the fact
specification requirenents of sec. 414(p)(1)(A)(ii). However, we
need not address this issue.
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del i nquent periodic alinony stated in her petition to the
Virginia Beach District court, subtract $71,843 as the anmount of
periodic alinmony that Ms. Amarasi nghe wai ved according to the
Order, and add the result to the | unp-sum spousal support of
$24,043.80. Under this calculation, $61, 400.80 of the
di stribution would be alinony.

The Order provides that the distribution would first bring
current Dr. Amarasinghe’s paynents for child support, insurance
prem uns, % and | unp-sum al i nony, and the remai nder would bring
current Dr. Amarasinghe’s periodic alinony paynents. W find
that Ms. Amarasinghe’ s original calculation mrrors this
intention because it first accounts for child support, insurance
prem uns, and |unp-sum alinony, and allocates the renmaining
distribution to periodic alinmony. By contrast, M. Amarasinghe’s
alternative first accounts for the |unp-sum alinony and alinony
not wai ved; therefore nore of the distribution is allocated to
child support and insurance prem uns than necessary to bring
t hose obligations current, which would require Ms. Amarasinghe to
wai ve nore of her periodic alinony than is necessary. Because we
find that Ms. Amarasi nghe’s original calculation reflects the
all ocation made in the Order and nmakes no unnecessary

al l ocations, we conclude that Dr. Amarasi nghe may deduct $75, 318

> The parties agree that the insurance prem uns constitute
child support.
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of the distribution under section 215(a), and Ms. Amarasi nghe
nmust include $75,318 of the distribution as gross incone under
section 71(a).

[, Liti gati on Costs

Ms. Amar asi nghe seeks to recover reasonable litigation costs
fromDr. Amarasi nghe and his spouse. M. Amarasinghe did not
raise the issue in a proper notion for litigation and
adm ni strative costs under Rule 231, and therefore her claimis
premature. Even if M. Amarasi nghe were to raise the issue in
accordance wth Rule 231, she would not be entitled to costs from
Dr. Amarasi nghe and his spouse because section 7430 does not
allow a petitioner to recover costs from another petitioner.

Sec. 7430(b)(2).

| V. Concl usi on

On the record before us, we find that (1) the distribution
fromthe Plan was not made pursuant to a QDPRO (2) the parties’
determ nation of the anmount of alinony as $75,318 is correct, and

(3) Ms. Amarasinghe is not entitled to litigation costs.



To reflect the foregoing,

Deci sion will be entered

for petitioner in docket No.

14062- 06.

Deci sion will be entered

for respondent in docket No.

15883- 06.



