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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COHEN, Judge: Respondent determ ned deficiencies and
additions to tax as foll ows:

AMC Trust, J.O Haney, Jr., J.O Haney, |11l and Patricia A Haney
Trustees (docket No. 22243-03):

Additions to Tax/Penalties, |.R C

Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
1999 $419, 808 $20, 990. 40 $83, 962. 00
2000 390, 477 97, 619. 00 78, 095. 00
2001 455, 935 113, 984. 00 91, 187. 00
Jopah Trust, J.O Haney, Jr., J.O Haney, 111, Cynthia L. Haney

and Patricia A Haney, Trustees (docket No. 22244-03):

Additions to Tax/Penalties, |I.R C

Year Defi ci ency Sec. 6651(a)(1) Sec. 6662(a)
1997 $10, 917 —- $2, 183. 00
1998 21,920 —- 4,384. 00
1999 21, 899 —- 4,380. 00
2000 8, 608 —- 1,722.00
2001 8, 386 $2, 096. 50 1,677.00

Qiver and Conpany, John Qiver Haney, Jr. and Patricia Ann
Haney, Trustees (docket No. 22245-03):

Additions to Tax/Penalties, |I.R C

Year Defi ci ency Sec. 6651(a)(1) Sec. 6662(a)
1996 $266, 090 —- $53, 218. 00
1997 220, 430 —- 44, 086. 00
1998 287,916 —- 57,583. 00
1999 419, 728 —- 83, 946. 00
2000 390, 455 $97, 614. 00 —-

2001 461, 616 115, 404. 00 —-
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J.O Haney, Jr. and Patricia A. Haney (docket No. 22246-03):

Additions to Tax/Penalties, |I.R C

Year Defi ci ency Sec. 6651(a)(1) Sec. 6662(a)
1996 $32, 957 —- $6, 591. 40
1997 31, 879 —- 6, 375. 80
1998 8, 935 —- 1, 787. 00
1999 155, 121 —- 31, 024. 20
2000 44, 365 $11, 048. 85 8,873.00
2001 41, 115 10, 278. 75 8,223.00

Bl anco Springs Trust, Patricia A. Haney and Patricia J. Haney,
Trust ees (docket No. 22294-03):

Additions to Tax/Penalties, |I.R C

Year Defi ci ency Sec. 6651(a)(1) Sec. 6662(a)
1997 $10, 722 —- $2, 144. 00
1998 5, 429 —- 1, 086. 00
1999 10, 917 —- 2,183.00
2000 2,823 —- 565. 00
2001 9, 559 $2,389. 75 1,912. 00

The issue for decision is whether certain trust arrangenents wl|
be respected for tax purposes. Unless otherw se indicated, al
section references are to the Internal Revenue Code in effect for
the years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.
FI NDI NGS OF FACT

Petitioners resided in or had their principal place of
business in Texas at the tine that their respective petitions
were filed. Petitioners J.0O Haney, Jr. (J.QO), and Patricia A
Haney (Patricia), collectively referred to as the Haneys, were

the parents of J.O Haney, |1l (Joey), Patricia J. Haney, and
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Jenna L. Burns. Don Hal Haney is J.O’'s brother. Cynthia L
Haney (Cynthia) is the Haneys’ daughter-in-I|aw.

Bef ore 1980, the Haneys operated an asphalt repair and
mai nt enance conpany (the asphalt business) as a sole
proprietorshi p under the nane Asphalt Mintenance Co. of Texas
(AMC). I n February 1980, the Haneys incorporated their asphalt
busi ness under the nanme J& Commercial Services, Inc. (J&). The
busi ness was i ncorporated on the advice of Earl Post, an
attorney, for the purpose of Iimting liability. Neither Post
nor any other attorney or conpetent professional participated in
the formation of the trusts involved in these cases.

In corporate form J& continued to do business as Asphalt
Mai nt enance Co. of Texas. J&) was owned by the Haneys, wth J.O
hol ding a 49-percent interest and Patricia owning a 51-percent
interest. Patricia served as the president of J&, and J. QO
served as the vice president.
The Trusts

In 1993, the Haneys paid Royce McCarley (MCarley) the sum
of $11,000 to prepare a trust instrument for AMC Trust. The
Haneys, however, becane di senchanted with McCarley and did not
i npl emrent the trust docunment. The trust docunent prepared by
McCarl ey was destroyed.

In 1996, the Haneys net with Karl Dahl strom (Dahl stromn

Dahl strom prepared for the Haneys a “Contract and Decl aration of
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Trust for AMC, A Common Law Pure Trust Organization” (AMC Trust),
dated COctober 16, 1996. At all material tines, the Haneys and
Joey acted as trustees of the AMC Trust. As of January 1, 1998,
Cynthia acted as a fourth trustee.

Rel evant provisions of the AMC Trust instrument conveyed the
accounts receivable of J& to the AMC Trust in exchange for $10
and trust certificates. The trustees were said to “act as
absol ute owners and hold title [to the trust property] in fee
sinple and control as joint tenants”. The decl aration provided:

6. The nanmed Trustees, for thenselves and their
successors in trust irrevocable do hereby accept the
conveyance and acknow edge delivery of all the property
specified, together with all the terns of the Trust
Organi zation herein set forth, agreeing to conserve and
i nprove the Trust Organi zation, to invest and reinvest
the funds of said Trust Organization, in such manner as
will increase the financial rating of the Trust
Organi zati on exercising their best judgnent and
di scretion, in accordance with the Trust organi zation
m nut es, making distribution of portions of the
proceeds and inconme as in their discretion, and
according to the mnutes, and upon final |iquidation
distributing the assets to the existing certificate
hol ders as their contingent right may appear; and in
all other respects adm nistering said Trust
Organi zation in good faith strictly in conformty
her et o.

* * * * * * *

16. The Trustees shall regard this instrunent as
their sufficient guide, supplenented fromtine to tine
by resolutions of their board covering contingencies as
they arise and recorded in the mnutes of their
meetings, or by rules or regulation, as deened
expedi ent and consistent with the orderly conduct of
busi ness.
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17. The Trustee(s) shall have the exclusive power
to construe the neaning and intent of this Trust
Organi zation indenture or instrunent and the
Trustee’ s(s’) construction shall be conclusive, legally
bi nding and will govern. The Trustee’ s(s’)
construction wll be the sanme as the intention of al
parties as expressed throughout the entire indenture or
i nstrunent.

* * * * * * *

26. This Trust Organi zation shall continue for a
period of seventy-five years fromdate, unless the
Trustees shall unani nously determ ne an earlier date.
The Trustees may at their discretion, because of
t hr eat ened depreci ation in values, or other good and
sufficient reason, liquidate the assets, distribute and
cl ose the Trust Organi zation at an earlier date
determ ned by them * * *

* * * * * * *

34. Trustees may fromtine to tinme declare and
pay out of net incone received by them such
distributions as they in their sole discretion deem
proper and advi sable. Said distributions may be by
actual paynent or by credit. Distribution by credit
means a declaration of incone will be transferred to
the certificate holders via appropriate forns pursuant
to the Internal Revenue Code while the actual incone
will be retained by the trust for reserves or
reinvestnment. The trustees shall have the right, at
their discretion, to revoke the certificates of any
hol der thereof who refuses to accept distribution by
credit and pay any tax due thereon.

The Haneys and Dahl strom also fornmed a trust to be known as
Aiver & Co. The “Declaration of Charitable Remai nder Trust of
Adiver & Co.” designated J& as the grantor, the Haneys as the
trustees, and Prai sesong, Inc., as the beneficiary. The grantors

purported to transfer to the trust property “described in
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Schedul e A", Item zed Deductions, but no Schedul e A was attached.
The trust provided:

In each taxable year of the trust, the Trustee(s)
shall pay to J.O Haney Jr. & Patricia A. Haney,
(hereinafter referred to as “the Recipient(s)”), an
anount equal to five percent (5% per annum of the net
fair market value of the assets of the trust valued as
of the day of the initial transfer. The annuity trust
anount will be paid on an annual basis. To the extent
incone is not sufficient, paynments may be made from

principal. Any incone of the trust for a taxable year
in excess of the annuity trust anmount shall be added to
princi pal .

* * * * * * *

Upon the death of the Recipient(s), the Trustee(s)
shal | distribute any anount due either of the
Reci pient(s) or the Recipient(s)’ estate, under the
provi si ons above, to the estate of the Recipient(s).
The bal ance of the assets of this annuity trust shal
be liquidated and after all term nation fees, taxes,
and expenses are paid, the remaining assets shall be
distributed free and clear of all trusts to the
Beneficiary, “Praisesong Inc.”, 3013 Geen H Il Dr.,
Pl ano, Texas 75093, TID #75-1621089 (hereinafter
referred to as “the Charitable organization”). If the
Charitable Organization is not an organi zation
described in sections 170(c), 2055(a), and 2522(a) of
the Code at the tinme when any principal or incone of
the trust is to be distributed to it, then the
Trustee(s) shall distribute such principal or incone to
such one or nore organizations described in section
170(c), 2055(a), and 2522(a) as the Trustee(s) shal
select in their sole discretion.

No m nutes were maintained for Aiver & Co.

After formation of the AMC Trust, the Haneys continued to
operate their asphalt business in the sane nmanner as they did
when it was reported by J&. The Haneys retai ned substanti al

control of all business activity, the business bank accounts, and
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t he busi ness assets. The equi pnent used in the asphalt business
was |isted as an asset on the books of AMC Trust.

Joey worked in the asphalt business prior to and during the
years in issue. Commencing in about October 1996, Joey operated
the asphalt business. Joey continued to consult his parents
about various business decisions and operations, and Patricia
continued to performservices in the office. J.O retained
custody and control of the business records.

Aiver & Co. never made a distribution to any charitable
beneficiary. After Adiver & Co. was forned, the Haneys each
recei ved annual distributions of $3,000 fromQiver & Co. In
this connection, each year $6,000 was transferred from AMC
Trust’ s bank account to Aiver & Co.’s bank account, and the
Haneys, as trustees of Aiver & Co., issued checks to thensel ves.
O herw se, diver & Co. has never been funded with cash or other
assets.

In addition to AMC and A iver & Co., the Haneys al so forned
Jopah Trust (Jopah), TuSwanz Trust (TuSwanz), Bl anco Spri ngs
Trust (Blanco Springs), Adobe Springs Trust (Adobe), JoDon |
Trust, and H Five Productions Trust (HFive). Jopah |eased
equi pnent and real property to AMC, however, rental proceeds from
AMC were reported on a Schedule C, Profit or Loss From Busi ness,
attached to the Haneys’ returns for 1997 through 1999. For 2000

and 2001, paynents by AMC to Jopah were reported on Jopah’s
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Forms 1041, U.S. Inconme Tax Return for Estates and Trusts, and
deductions were clainmed in the sanme anmount, resulting in no
t axabl e i ncone.

Bl anco Springs allegedly owed rental property, although the
i ncone and expenses of the real property rentals were reported on
Schedul es E, Suppl enental Inconme and Loss, attached to the
Haneys’ returns for 1997 through 1999. TuSwanz held the real
property that was occupied by the Haneys as a residence. There
was no rental agreenment, and the Haneys did not pay TuSwanz rent
for the residence. The Haneys, and not TuSwanz, were conpensated
by insurance for damage to real and personal property resulting
froma flood in October 1998. The Haneys clainmed a casualty | oss
on their 1998 Federal incone tax return for danage fromthe
flood. As of 1999, TuSwanz and J. O ’s brother, Don Hal Haney,
each held a 50-percent beneficial interest in Adobe.

H Fi ve mai ntai ned bank accounts that were used to pay the
Haneys’ personal |iving expenses. Checks witten on Adobe and
payable to Patricia were deposited into the H Five bank account.
TuSwanz and Adobe received royalty paynents fromvarious entities
and recei ved paynents fromthe U S. Departnent of Agriculture.

Tax Reporting and Exam nation

After an election of S corporation status for J& was nade
in 1987, the inconme of the asphalt business was reported on

Forms 1120S, U.S. Incone Tax Return for an S Corporation. After
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the formati on of AMC Trust, the income of the asphalt business
was reported on AMC Trust’s Form 1041. AMC Trust cl ai ned incone
di stribution deductions, flowng the profits of the asphalt
business to Aiver & Co. Neither AMC Trust nor diver & Co.
reported any taxable incone or any tax liability for the years in
i ssue.

On its Forns 1120S, J&J reported total incone of $47,968. 13
for 1993; $69,971 for 1994; $1,160 for 1995; a loss of $11, 983
for 1996; and zero incone for 1997 through 2001. On
Schedul es K-1, Sharehol der’s Share of Inconme, Credits,
Deductions, etc., attached to the returns for 1993 through 1996,
J&J's inconme was shown as distributed 49 percent to J.O and
51 percent to Patricia.

On Schedules Cto its Forns 1041, AMC Trust reported profit

or loss fromthe asphalt business as foll ows:

Year Profit or |oss
1996 $111, 712
1997 42,552
1998 75, 051
1999 288, 096
2000 79, 567
2001 66, 363

On each of its Fornms 1041, AMC Trust reported taxable incone of
m nus $100, after deducting the total reported profit as an
“Incone distribution deduction”. The profits fromthe asphalt

busi ness in fact exceeded the anmounts set forth above because of
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deductions disall owed by respondent and not contested by
petitioners.

On their Form 1040, U.S. Individual Income Tax Return, for
1994, filed on or about Cctober 16, 1995, the Haneys reported
total tax of $50,463. On their Form 1040 for 1995, filed on or
about Cctober 15, 1996, the Haneys reported total tax of $183.

On their Form 1040 for 1996, the Haneys reported total tax
of $2,951. On the signature page of the 1996 Form 1040, Patricia
twice wote the words “*See attached disclainmer statement”.
Attached to the Form 1040 was a “Disclainer Statenent” and
various tax protest materials claimng that the assessnent and
paynment of inconme tax is voluntary and other legalistic argunents
taken out of their original context.

On their Form 1040 for 1997, the Haneys reported total tax
due of $3,956. The return was signed by each of the Haneys, with
the word “Trustee” following his or her signature. On
Schedule C, a | oss of $13,524 was cl ai med from “Equi pnent
| easing”. The return reported wages from AMC Trust in the anount
of $2,000 for J.O and $7,000 for Patrici a.

On their Fornms 1040 for 1998 and 1999, the Haneys reported
zero tax liability. On their Form 1040 for 2000, filed in
Sept enber 2002, the Haneys reported zero incone tax and self-
enpl oyment tax of $230. On their Form 1040 for 2001, filed in

Cct ober 2002, the Haneys reported total tax of $9, 967.
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Adiver & Co. did not report the asphalt business net incone
on any return for 1996 through 1999. On its Form 1041-A, U. S.

I nformati on Return Trust Accunul ati on of Charitable Amounts, for
2000, dated Septenber 25, 2002, Aiver & Co. reported incone from
AMC Trust in the amount of $79,567, charitable deductions of
$73,567, and fiduciary fees of $6,000, |eaving zero net incomne.
Aiver & Co. made no distribution to any charitable beneficiary
during the years in issue.

The Aiver & Co. Form 1041-A was filed after exam nation of
petitioners’ returns comrenced. Wen Joey was contacted about
the exam nation of AMC Trust, he referred the revenue agent
conducting the examnation to J.O The Haneys sent to the
revenue agent a docunent entitled “Notice of Expatriation and
Repatri ation” dated March 11, 2002, in which they purported to
di savow their citizenship in the United States and “repatriate
back into the Texas Republic”.

The I nternal Revenue Service commenced a proceeding to
enforce a sumons, and by order filed June 12, 2002, J.O and
Joey were ordered to produce the records and materials requested
in the summons. On July 1, 2002, the U S. District Court for the
Western District of Texas, San Antonio Division, filed an order
finding, anong other things, that J.O and Joey “had submtted a
series of ‘tax protestor’ type responses to the summons and had

not conplied with the May 9, 2002 Order.” The Court order
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further recited that it had adnoni shed J. O and Joey to conply
with the applicable |l aw and court orders and recomrended t hat
they consult with qualified | egal counsel; that J.O and Joey
requested additional tinme to assenble records and have the
opportunity to consult with | egal counsel; that, instead, J.O
and Joey had filed docunents that:

are the type that have been previously rejected by the
Courts as groundl ess, not requiring response and
sanctionable. See Lonsdale v. United States, 919 F.2d
1440, 1447-48 (10th Gr. 1990); United States v.

Mont gonery, 778 F.2d 22, 225 (5th Gr. 1985); Crain v.
Cl.R, 737 F.2d 1417 (5th Cr. 1984). * * * 1J.0O
and Joey] are again adnonished that they will be held
to conply with applicable | aws and questi ons concer ni ng
their rights and obligations should be directed to
qualified | egal counsel. The Court will not permt

val uabl e judicial resources to be wasted and gover nnent
process del ayed dealing with frivolous filings.

On July 12, 2002, J.O and Joey appeared before the revenue
agent. They made frivol ous argunents and asserted that they
woul d not answer questions because of their Fifth Anendnment
privilege. At a hearing on July 19, 2002, J.O testified:

the activity of the trust, the docunents that the

| nt ernal Revenue Service—-various things of that sort

have been ny creations, nmy son has followed his

father’s advice apparently to his great sorrow. | take

full responsibility for any of the docunents, the

trusts. He has a limted know edge of —-he’s read it

all, but he’s a very good worker. He manages and runs

t he business. * * *

On July 26, 2002, the District Court held J.O and Joey in
contenpt of court. The District Court ordered that Joey be taken

into custody and held pendi ng conpliance with the District
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Court’s order, but the District Court stayed incarceration
pendi ng conpliance with its orders. Thereafter, records were
finally produced, and the revenue agent’s questions were answered
by then recently retained counsel.
OPI NI ON

The issue in these cases is whether certain trusts
establi shed by the Haneys will be respected for tax purposes.
Al l other issues have been abandoned by petitioners’ failure to
address themin their briefs. Rule 151(e)(2), (4); duck v.

Comm ssioner, 105 T.C 324, 325 n.1 (1995); Petzoldt v.

Commi ssioner, 92 T.C 661, 683 (1989); Money v. Conmm ssioner, 89

T.C. 46, 48 (1987); see Vetrano v. Comm ssioner, T.C. Meno. 2000-

128; Levert v. Commi ssioner, T.C Meno. 1989-333, affd. w thout

publ i shed opinion 956 F.2d 264 (5th Cr. 1992). Questions
concerning the viability of the various trusts for tax purposes
are substantially resol ved based on concessi ons expressly nmade in
petitioners’ filings, as quoted below Petitioners’ concessions
have sinplified this opinion, because maki ng sense of the
extensive and internally contradictory record w thout the

assi stance of well-organi zed proposed findings of fact from
either party would be an undue burden on the Court. See Stringer
v. Conmm ssioner, 84 T.C 693, 705 (1985), affd. w thout published

opinion 789 F.2d 917 (4th Cr. 1986).
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Petitioners bear the burden of proof in these cases, and it
has not shifted under section 7491(a). Petitioners did not
present credi ble evidence that the trusts had econom c substance,
and the credibility of the evidence that they did produce was
underm ned by their inplausible clains. Petitioners did not
cooperate with respondent’s exam nation; in fact, they obstructed
the exam nation by refusing to produce docunents or answer
guestions until J.O and Joey were found in contenpt by the
District Court. Sec. 7491(a)(2)(B).

The nost inplausible of petitioners’ clains is the Haneys’
assertion that the nultiple trusts that they established, with
the effect of their reporting mnimal tax liability on
substantial profits of the asphalt business, were not tax-
notivated. Petitioners contend that the trusts were established
for “asset protection” purposes. They have never expl ai ned,
however, how the nmultiple trusts gave them nore protection
agai nst potential but unnanmed creditors than that provided by the
corporate formin which the asphalt business was operating from
1980 through 1996. W are not persuaded that the vague term
“asset protection” contenplates any creditors other than the U. S.
Treasury.

The Haneys reported significant inconme tax liability on
their 1994 return, filed in Cctober 1995. The next year they net

with Dahl strom Attached to their 1996 return was a frivol ous
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“disclainmer”, as to which J.O testified: “I would assunme it
came from Karl Dahlstronif. The Haneys denied that they discussed
tax avoi dance wth Dahl strom Dahlstrom however, had been in
t he abusive trust business for many years. See, e.g., Akland v.

Comm ssi oner, 767 F.2d 618 (9th G r. 1985), affg. T.C Meno.

1983-249; United States v. Dahlstrom 713 F.2d 1423 (9th Cr

1983); Dahlstromv. Comm ssioner, T.C Meno. 1991-264 and 1991-

265, affd. without published opinion 999 F.2d 1579 (5th Cr
1993). The Haneys claimthat they did not know of Dahl stroms
hi story. Whether they did or did not know of the reported cases,
we do not believe that Dahlstromdid not use tax avoi dance as an
objective in pronpting his trust schenes. 1In addition, the |ack
of credibility in J.O’'s testinony is denonstrated by the
foll ow ng col | oquy:
Q [respondent’s counsel] M. Haney, so
M. Dahl strom did not nention anything about using the

trusts woul d— about the trusts providing tax savi ngs?

A [J.O] Not to ny knowl edge. Define tax
savi ngs.

Q Sir, are you saying that he did not say it or
do you not renenber himsaying it?

A | don't renmenber himsaying it, but what--what
do you nean, tal k about? What--

Q Did he nention taxes, federal incone taxes, at
all in his presentations?

A He mentioned that each trust should have an EIN
nunber so they could do their tax returns.



Q Anything el se?
A Not to my recollection.
Patricia clained that she did not recall the disclainmer attached
to the 1996 return. Patricia also denied any recollection of the
docunents that the Haneys signed in 2002.
J.O attributed to other sources, including the Internet,
the frivolous docunents they submitted in 2002 and their
frivol ous responses in the summons enforcenent proceedi ngs.
We do not accept petitioners’ clainms that the trusts were
not tax-notivated. Tax notivation al one, however, is not a
ground for disregarding the trusts. The parties have addressed

in their briefs the relevant factors, based on Mrkosian v.

Comm ssioner, 73 T.C. 1235, 1243-1244 (1980), which are:

(1) Whether the Haneys’ relationship to the asphalt business and
ot her assets changed when the trusts were created; (2) whether
the trusts had an independent trustee; (3) whether an econonc
i nterest passed to other trust beneficiaries; and (4) whether the
Haneys were bound by any neani ngful restrictions on the trusts’

operation. See, e.g., Sparkman v. Conm ssioner, T.C Menop. 2005-

136; Edwards v. Conm ssioner, T.C. Menp. 2005-52; Gouveia V.

Conmi ssioner, T.C. Menp. 2004-256. Petiti oners have conceded

that none of the trusts had an i ndependent trustee.
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The Haneys' Rel ationship to the Property of the Trust

Petitioners argue in their opening brief:

It is only the econom ¢ substance of AMC Trust, and
Aiver & Conpany Charitable Remai nder Trust, that need
be eval uat ed.

* * * * * * *

Prior to the creation of AMC Trust, M. and
M's. Haney, as sharehol ders of the Subchapter S
corporation, J& Commercial Services, Inc., enjoyed
full and unrestricted use of all the business assets
and i ncone produced by the operation of Asphalt
Mai nt enance Conpany.

After the creation of AMC Trust, M. and
M's. Haney continued to have full and unrestricted use
only of the assets sinultaneously placed in the grantor
trusts. Their personal residence was placed in one
grantor trust, and its upkeep was paid for by M. and
M's. Haney’ s personal assets and inconme, not by
property of AMC Trust. Their personal vehicles were
pl aced i n another grantor trust, and again, upkeep was
paid for from personal sources, not AMC Trust.

Busi ness nachi nery and equi pnment was placed in a
grantor trust and was | eased to AMC Trust for paynent.
Mai nt enance of the equi pnent was, per the terns of the
| ease, the responsibility of the | essee. Land acquired
by Ms. Haney was placed in Jopah Trust and l|leased to
AMC Trust for paynent. In both cases, these |eases
were reasonabl e and rational uses for property
controlled by M. and Ms. Haney, but beyond the right
to receive rent, their ownership interest in the
subj ect property through the grantor trusts does not
inply or convey any greater control over other revenues
of Asphalt Mai ntenance Conpany or AMC Trust. [Exhibit
refs. omtted.]

On the other hand, respondent argues:

The Haneys sinply operated AMC in the exact same nmanner
as they conducted operations as J&. They retained
substantial control of the business activity and the
bank accounts.



- 19 -

Prior to the creation of the trust arrangenents,
t he Haneys were groonming their son, Joey Haney, to
assunme control of the famly-run asphalt business.
After the creation of AMC, the Haneys were still active
in the asphalt business. Eventually, Petitioner-
husband [J. O] retired but Petitioner-wife [Patricia]
remai ned active. The asphalt business retained the
sane enpl oyees and operated in the sanme nmanner as prior
to the creation of the trusts.

AMC used trust units instead of J&J corporate

shares. They continued to use the sanme name, Asphalt

Mai nt enance Conpany of Texas, to do busi ness using the

sane assets. They reported the equi pnent and busi ness

real property assets supposedly transferred to the

trusts on AMC s financial statenents. J& and AMC used

t he sane equi pment and real property in the asphalt

busi ness.
We agree with respondent. The only instances cited by
petitioners of “differences” with respect to the asphalt busi ness
are differences of formcreated by the trusts. Thus their
reasoning is circular. They have shown no material difference in
the manner in which the business was operated or the assets were

used before and after creation of the trusts. See Sparknan v.

Conmi ssi oner, supra; Edwards v. Conm ssioner, supra; Gouveia V.

Conmi ssi oner, supra; Castro v. Comm ssioner, T.C. Menp. 2001-115.

Transfer of Econom c | nterest

Petitioners’ position is that the earnings of the asphalt
busi ness operated by AMC Trust are not taxable because they were
transferred to diver & Co., allegedly a “charitabl e renai nder
trust”. This rationale is used by petitioners to explain why
neither AMC Trust nor diver & Co., nor any of the other trusts,

ever reported any taxable incone or paid any Federal incone
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taxes. In fact, however, the only funds ever transferred to
Adiver & Co. were the anpbunts necessary to pay back to the Haneys
“trustee fees”. In their posttrial opening brief, petitioners:

recogni ze that there is sone doubt as to the

correctness of taking those deductions [for inconme of

t he asphalt business not taxed because it was shown as

distributed to Aiver & Co.], since the funds they

represent remai ned available to AMC Trust for its

operations of Asphalt M ntenance Conpany, and were not

actually transferred beyond AMC s reach. * * *
The facts found concerning Aiver & Co. establish that it was not
a bona fide charitable remainder trust. See secs. 642(c),
664(d); sec. 1.664-1(a)(4), Inconme Tax Regs. It was sinply one
of a series of trust entities established to nake taxable profits
of the asphalt business disappear. Petitioners have failed to
prove that any econom c interest passed to anyone other than the

Haneys. See Markosian v. Comnm ssioner, supra at 1244; Sparkman

V. Conm ssioner, supra; Edwards v. Commi ssioner, supra; Gouveia

v. Conm ssioner, supra; Castro v. Commi SSioner, supra.

Trust Restrictions

Qur findings of fact are notably devoid of any neani ngful
restrictions contained in the trust docunents, because there were
no neani ngful restrictions. Petitioners concede in their
pretrial menorandum “The only affirmative restriction placed on
Petitioners’ actions by the AMC trust docunent is that they are
required to exercise their best judgnment and discretion for the

conservation and inprovenent of the trust organization.” At
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trial, the Haneys agreed that they could not take the funds of
AMC Trust to Las Vegas, Nevada, and ganble them away and asserted
that they could not liquidate the assets of AMC Trust and
distribute the noney to the trustees. |In their posttrial opening
brief, petitioners argue: “The trustees, in essence, are
required to exercise prudent business judgnent, to the benefit of
the trust organization.” Petitioners again proceed to a circular
argunent that “these limtations, despite not being excessive or
burdensone, are substantial. They do constrain the discretion of
the trustees, and that fact is reflected in the behavior of the
trustees in this case”. The Haneys’ subjective beliefs as to any
prudent limtations and their behavior do not establish any
restrictions. The objective fact is that none of the Haney
famly menbers were restricted by any provision in the trust
agreenents, and they controlled all decisions concerning the
trust property. Neither in the docunents nor in their conduct is
there any evidence that they were bound by any neani ngf ul
restrictions inposed by the trusts or by the law of trusts. See

Mar kosi an v. Conmi ssioner, 73 T.C. at 1244:; Sparkman V.

Conmi ssioner, T.C. Menp. 2005-136; Edwards v. Comm ssioner, T.C.

Menp. 2005-52; Gouveia v. Conm ssioner, T.C. Menp. 2004-256;

Castro v. Conmi ssioner, supra.




Concl usi on

After considering the factors set forth in our prior cases
and discussed in the briefs of the parties, we conclude that AMC
Trust, Aiver & Co., Blanco Springs, and Jopah were shans,
| acki ng econom ¢ substance, and are to be disregarded for Federal
i ncome tax purposes. The net incone of the asphalt business is
properly taxable to the Haneys. W need not consider
respondent’s alternative argunents that would | ead to the sane
resul t.

To reflect the foregoing and to elimnate “whipsaw’

determ nati ons nmade agai nst the trusts,

Decisions will be entered

under Rul e 155.




