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VEMORANDUM OPI NI ON

KROUPA, Judge: These consolidated! collection review

matters are before the Court in response to Notices of

These cases have been consolidated for purposes of trial,
bri efing, and opi nion.



- 2 -
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 63302 (determ nation notices) pertaining to trust fund
recovery penalties (TFRPs) assessed against petitioners for the
t axabl e peri ods endi ng Septenber 30 and Decenber 31, 2001, WMarch
31, June 30, Septenber 30, and Decenber 31, 2002, and Septenber
30, 2003 (periods at issue). W nust determ ne whether it was
appropriate for respondent to assess the TFRPs agai nst
petitioners. W find that the assessnents were appropriate.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulations of fact and their acconpanying exhibits are
incorporated by this reference. Petitioners resided in
California at the tinme they filed the petitions.

Petitioner Martin Ament (M. Anent) was the president and
chi ef executive officer of Martin M Anent Enterprises, Inc.
(MMAE), and his wife, Janie Ament (Ms. Anment) was vice president
of MMAE. MVAE manuf actured cabinetry and accessories for
t el ecommuni cati ons equi pnent and data centers.

MVAE experienced great growh with the technol ogy boom but
began incurring financial troubles in 2001. MVAE accrued nore
t han $419, 000 of unpaid enploynent tax liabilities for the

periods at issue. Respondent thereafter sent petitioners notices

2All section references are to the Internal Revenue Code
unl ess ot herw se i ndi cat ed.
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of proposed trust fund recovery penalty (TFRP) assessnents
(Letters 1153) with respect to MVAE s unpaid enpl oynent taxes.
The Letters 1153 provided petitioners with an opportunity for a
pre-assessnment conference with respondent’s Appeals Ofice. MVAE
filed for chapter 11 bankruptcy (bankruptcy) shortly after
i ssuance of the Letters 1153.

Petitioners tinely filed a witten appeal in response to the
Letters 1153. Petitioners’ counsel participated in a conference
with Appeals Oficer Maria E. Magers Roberts (AO Roberts).
Petitioners each signed a waiver extending the Iimtations period
for assessnent of the TFRPs. AO Roberts and petitioners
subsequently agreed to settle the adm nistrative appeal. M.
Amrent agreed to the assessnent of the total amount of the TFRPs,
and Ms. Anent agreed to the assessnent of a reduced anount of
TFRPs. As part of petitioners’ agreenent with respondent,
respondent agreed to refrain fromcollection activity unless MVAE
defaul ted on paynent under its bankruptcy plan of reorganization
(bankruptcy plan). The bankruptcy plan required MMAE to pay the
| nternal Revenue Service (IRS) a $56,924% adnministrative claim a
$113,013 priority claim a $317,489 secured claim and a $40, 242
general unsecured claim

Respondent assessed the penalties against petitioners

pursuant to the agreenent reached in the Appeals conference.

SAll anmounts are rounded to the nearest dollar.
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MVRE failed, however, to tinely pay all the IRS clainms required
by the bankruptcy plan. Respondent attenpted to contact
petitioners regardi ng those paynents by mail and by visiting
their last known address, but petitioners never responded.
Respondent thereafter sent notices of Federal tax lien filings
(lien filings) to petitioners to collect the unpaid TFRPs.
Petitioners tinely filed separate requests for a collection due
process (CDP) hearing. Petitioners clained that, even though
they had consented to the assessnents of the TFRPs in their
agreenent with AO Roberts, the assessnents shoul d be abated
because respondent had agreed to refrain fromcollection action
and the lien filings constituted collection action.

Settlenment O ficer Wendy Clinger (SO Cinger) held a CDP
hearing with petitioners’ counsel. Petitioners’ counsel argued
that the lien filings violated the terns of the limtations
period waiver, the terns of the agreenments with AO Roberts, and
the terns of the bankruptcy plan. Petitioners counsel did not
di spute petitioners’ liability for the TFRPs and did not propose
any collection alternatives. SO Cinger reviewed the case
history and verified that respondent had properly assessed the
TFRPs. SO dinger also received a nenorandum from respondent’s
counsel advising her that MMAE was not fully current on its
bankruptcy plan paynents. Respondent’s counsel nonethel ess

recommended that the liens filed against petitioners be w thdrawn
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to enable petitioners to obtain necessary financing for MVAE s
operations. Wthdrawing the Iiens would give petitioners an
opportunity to enable MVAE to nmake the required bankruptcy plan
paynent s.

SO dinger concurred with counsel’s recommendati on and
wthdrew the liens filed against petitioners. SO dinger
concluded in the determ nation notices to wthdraw the |liens, but
declined to abate the assessnents of the TFRPs for the periods at
i ssue. Respondent sent petitioners determ nation notices with
respect to the TFRPs at issue. Petitioners tinely filed
petitions contesting SO Cinger’s determnation not to abate the
assessnents of the TFRPs.

Di scussi on

We are asked to determ ne whether respondent nust abate the
assessnment of the TFRPs agai nst petitioners. Respondent argues
that we should apply an abuse of discretion standard of review in
reviewing the determnation notices. Petitioners contend that we
shoul d apply a de novo standard in reviewi ng the determ nation
notices. Under either standard, we would reach the sanme result
on the record in this case. Accordingly, we need not decide

whi ch standard of review applies. See Kohn v. Comm ssioner, T.C

Menpo. 2009-117; see also Green v. Commi ssioner, T.C Mno. 2009-

105.
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Petitioners argue that SO Cinger should have abated the
assessnents of the TFRPs agai nst petitioners on the ground that
the assessnents were procedurally defective. W disagree. Trust
fund penalties are not subject to the deficiency procedures

provided in sections 6212 and 6213. Sec. 6671(a); Shaw v. United

States, 331 F.2d 493, 494 (9th Cr. 1964); More v. Conm SsSioner,

114 T.C. 171, 175 (2000). The IRS nust mail the taxpayer a
notice (typically done through a Letter 1153) or notify the
taxpayer in person that it intends to assess a trust fund penalty
before the period for assessing the penalty expires. Sec.
6672(b) (1), (3).

SO dinger reviewed the case history and verified that the
assessnments were valid. She confirnmed that petitioners received
the required Letters 1153 before they contested the notices in a
pre-assessnment conference with AO Roberts. SO dinger also
revi ewed and consi dered, anong other things, the limtation
period waivers petitioners executed. Petitioners agreed to the
assessnments in their agreenents with AO Roberts. Correspondence
bet ween petitioners and Appeal s concerning the execution of the
wai vers further substantiates that petitioners agreed to the
assessnment of the TFRPs. SO Cdinger concluded that petitioners
received all notices and were accorded all rights to which they

were entitled regarding the assessnents.
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Petitioners also argue that the lien filings violated their
agreenent with AO Roberts. The liens were w thdrawn.
Wthdrawi ng the liens has no inpact on the validity of the
assessnments. Mreover, we note that petitioners provided no
records to SO dinger to establish that MMAE had nade the
bankruptcy plan paynents or that MMAE was not in default. In
fact, SO dinger reviewed the bankruptcy plan paynents and found
t hat MMAE was i ndeed delinquent on its paynments. Accordingly, we
affirmSO dinger’'s determ nation that the assessnents at issue
were valid.

We have considered all argunents nmade in reaching our
decision, and, to the extent not nentioned, we conclude that they
are noot, irrelevant, or without nerit.

To reflect the foregoing,

Decisions will be entered

for respondent.




