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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on respon-
dent’s notion for summary judgnent (respondent’s notion). W
shal | grant respondent’s notion.

Backgr ound

The record establishes and/or the parties do not dispute the

fol | ow ng.
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Petitioners resided in Catonsville, Maryland, at the tinme
they filed the petition in this case.

On or about April 15, 2001, petitioners jointly filed a
Federal inconme tax (tax) return (tax return) for their taxable
year 2000 (2000 return). Petitioners’ 2000 return showed tax of
$289, 989, withholding credits of $18,634, estinmated tax paynents
of $96, 780, and tax due of $174,575. \Wen petitioners filed
their 2000 return, they paid only $1,000 of the tax due shown in
that return.

On June 11, 2001, respondent assessed the tax of $289, 989
shown in petitioners’ 2000 return, an addition to tax under
section 6651(a)(2)! of $1,735.75, and interest as provided by
law. On August 27, 2001, respondent nmade another assessnent of
an addition to tax under section 6651(a)(2) of $2,734.02 and
interest as provided by law wth respect to petitioners’ taxable
year 2000.

On or about March 25, 2002, petitioners filed an anended tax
return for their taxable year 2000 (petitioners’ anmended 2000
return). On May 6, 2002, respondent processed petitioners’
amended 2000 return and abated tax for petitioners’ taxable year
2000 in the anmount of $47,764. (W shall refer to any unpaid

assessed anobunts with respect to petitioners’ taxable year 2000,

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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as well as interest as provided by | aw accrued after August 27,
2001, as petitioners’ unpaid 2000 liability.)

Respondent issued to petitioners the notice and demand for
paynment required by section 6303(a) with respect to petitioners’
unpai d 2000 liability.

On or about August 13, 2002, petitioners jointly filed a tax
return for their taxable year 2001 (2001 return). Petitioners’
2001 return showed tax of $84,001, w thholding credits of
$23, 223, and tax due of $60,778. Wen petitioners filed their
2001 return, they did not pay the tax due shown in that return.

On Septenber 9, 2002, respondent assessed the tax of $84, 001
shown in petitioners’ 2001 return, additions to tax under sec-
tions 6651(a)(2) and 6654 of $2,303.19 and $1, 519. 45, respec-
tively, and interest as provided by law. (W shall refer to any
unpai d assessed anmounts with respect to petitioners’ taxable year
2001, as well as interest as provided by | aw accrued after
Septenber 9, 2002, as petitioners’ unpaid 2001 liability.)

Respondent issued to petitioners the notice and demand for
paynent required by section 6303(a) with respect to petitioners’
unpaid 2001 liability.

On August 7, 2004, respondent sent to each petitioner a
final notice of intent to levy and notice of your right to a
hearing (notice of intent to levy) with respect to petitioners’

t axabl e year 2000. On the sane date, respondent sent to each
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petitioner a notice of intent to levy with respect to petition-
ers’ taxable year 2001.

Respondent received a signed receipt fromeach petitioner
i ndicating that each petitioner received the notice of intent to
levy with respect to petitioners’ taxable year 2000 and the
notice of intent to levy with respect to petitioners’ taxable
year 2001

On Septenber 14, 2004, in response to the respective notices
of intent to levy with respect to petitioners’ taxable years 2000
and 2001, petitioners filed an offer-in-conprom se with respon-
dent. Petitioners did not file Form 12153, Request for a Coll ec-
tion Due Process Hearing (Form 12153), with respondent in re-
sponse to those respective notices. Nor did petitioners submt
any ot her docunents to respondent that could be construed as a
request for a hearing with respondent’s Appeals Ofice (Appeal s
O fice) with respect to the respective notices of intent to |evy
relating to petitioners’ taxable years 2000 and 2001.

On Septenber 24, 2004, respondent rejected the offer-in-
conprom se filed by petitioners with respect to petitioners’
t axabl e years 2000 and 2001.

On Cctober 28, 2004, respondent filed a notice of Federal
tax lien wth respect to petitioners’ taxable years 2000 and
2001.

On Novenber 4, 2004, respondent issued to petitioners a
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notice of Federal tax lien filing and your right to a hearing
under |1 RC 6320 (notice of tax lien) with respect to petitioners’

t axabl e years 2000 and 2001.

On Decenber 2, 2004, in response to the notice of tax lien,
petitioners filed Form 12153 (petitioners’ Form 12153) and
requested a hearing with the Appeals Ofice. |In petitioners’
Form 12153, petitioners indicated that they did not agree with
the notice of tax lien that respondent had filed wth respect to
petitioners’ taxable years 2000 and 2001. Petitioners attached a
docunent to petitioners’ Form 12153. That attachnment stated in
pertinent part:

The debt, which is represented herein, is unfair and

i nequi table. Extenuating circunstances exist. There
is an equal amount owed to us by the IRS in the form of

a credit that could satisfy this debt in full. This
credit in actuality represents an over assessnent of
t axes.

Requiring paynent up front in lieu of applying the
credit against the debt creates a situation that would
prevent us fromever recovering the credit (overpay-
ment). Also, since M. MIller is currently unenpl oyed
this lien seriously damages his credit and his ability
to obtain suitable enploynment. [Reproduced literally.]
On May 24, 2005, the settlenent officer with the Appeal s
Ofice (settlenent officer) assigned to consider petitioners’
Form 12153 with respect to the notice of tax lien relating to
petitioners’ taxable years 2000 and 2001 held a tel ephonic
conference (May 24, 2005 tel ephonic conference) with petitioners.

During that tel ephonic conference, petitioners and the settl enent
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of ficer discussed the exercise by petitioners of certain incen-
tive stock options (1SO and the effect of the alternative
m nimumtax (AMI) on the tax consequences with respect to such
exercise. During the May 24, 2005 conference, petitioners agreed
that they owe the tax due shown in (1) petitioners’ 2000 return
as anmended by petitioners’ anmended 2000 return and (2) their 2001
return. However, petitioners clainmed at that conference that the
AMI is unfair and that they are entitled to certain carryforward
credits. During the May 24, 2005 tel ephonic conference, the
settlenment officer discussed collection alternatives wth peti -
tioners and concluded that they had the ability to pay in ful
fromretirenment and ot her assets petitioners’ unpaid 2000 |iabil-
ity and petitioners’ unpaid 2001 liability. During that confer-
ence, petitioners advised the settlenent officer that they did
not wish to submt another offer-in-conprom se since respondent
had rejected the one that they had previously submtted in
response to the respective notices of intent to | evy that they
received with respect to their taxable years 2000 and 2001.
Petitioners further indicated to the settlenment officer during
the May 24, 2005 tel ephonic conference that they did not wish to
propose an installnment agreenent. The settlenent officer told
petitioners during that conference that she intended to research
recent court cases addressing petitioners’ claimthat the AMI is

unfair and that they are entitled to certain carryforward cred-



After the May 24, 2005 tel ephonic conference, the settl enent
of ficer considered petitioners’ claimto certain carryforward
credits. As part of that consideration, the settlenent officer
| earned that Congress was considering proposed |legislation to
address the | SO AMI situation but had not enacted any |l aw to dea
with that situation. As part of the settlement officer’s consid-
eration of petitioners’ claimto carryforward credits to their
t axabl e years 2000 and 2001, she also reviewed the Court’s

opinion in Speltz v. Conmm ssioner, 124 T.C. 165 (2005), affd. 454

F.3d 782 (8th Cir. 2006).

On August 23, 2005, the settlenent officer held a face-to-
face Appeals Ofice hearing wwth petitioners (August 23, 2005
hearing). At that hearing, petitioners and respondent discussed
t he proposed | egislation pending in Congress that addressed the
| SO AMI situation. They exchanged views as to whether petition-
ers would be able to submt an offer-in-conprom se to respondent
in which they would claimcertain carryforward credits as set
forth in that proposed | egislation and woul d request abat enent
for public policy reasons of the remainder of petitioners’ unpaid
2000 liability and petitioners’ unpaid 2001 liability. Petition-
ers also requested at the August 23, 2005 hearing that respondent
abate the additions to tax and interest that respondent assessed

with respect to their taxable years 2000 and 2001. The settle-
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ment officer informed petitioners that respondent was charged
with enforcing the law as it was witten, and not as it was set
forth in proposed |egislation.

On or about Cctober 20, 2005, the settlement officer who had
been assigned to handle petitioners’ taxable years 2000 and 2001
was transferred to a managerial position. As a result, another
settlenment officer with the Appeals Ofice (second settl enent
of ficer) was assigned to consider that matter.

The second settlenent officer reviewed the adm nistrative
file relating to petitioners’ taxable years 2000 and 2001 and
sent petitioners a letter dated October 26, 2005 (second settle-
ment officer’s October 26, 2005 letter). The second settl enment
officer’s Cctober 26, 2005 letter stated in pertinent part:

| have been reassigned your Collection Due Process
(CDP) request regarding the filing of the Notice of
Federal Tax Lien for the above referenced tax periods
[ 2000 and 2001] * * *.

| have thoroughly reviewed your file including al

previ ous correspondences and adm ni strative history
records. | amwell versed in the AMI/ISO issue as this
is a wdely debated i ssue now before Congress. | am

al so personally famliar with M. Tinothy Carlson, his
Coalition for Tax Fairness (CIF), and their proposed

| egi sl ati on before Congress (H R 3385) to enact retro-
active changes to the application of AMI for the thou-
sands of individuals in your current situation.

However, as you have been previously advised, the IRS
has taken the position that we will not consider or
accept an Ofer in Conprom se under the provisions of
Ef fective Tax Adm nistration-Public Policy when the
basis for the Ofer is that the inposition of the tax

| aw, specifically the AMI, is in and of itself unjust
and inequitable. Qur position has recently been upheld
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in the widely publicized Speltz v. Conmm ssioner case
(of which M. Carlson and CTF were integrally in-

vol ved); where the court determned that the IRS did
not abuse its discretion in not accepting the Speltz’'s
Ofer in Conprom se, further stating that it is not the
| RS purview to override tax | aws when they appear
inequitable. The ability to nodify, alter or elimnate
tax laws rests solely with Congress.

By your own adm ssion, you have sufficient resources to
pay these outstanding liabilities, but feel that you
shoul d not be required to do so. The IRS wll not
accept any O fer fromyou under these circunstances.
The O fer programwas established to provide relief to
t hose taxpayers who could not fully pay their tax
obligations. It was also designed to provide relief to
t hose taxpayers who could fully pay their taxes, but
doi ng so woul d cause significant econom c hardship.
Nei t her of these situations has been denonstrated in
your case.

Ms. Col bert has previously advised you that the Notice
of Federal Tax Lien filing will be sustained, and I
agree with that decision. The tax was legally due and
owng at the tinme the Lien was filed. As all legal and
procedural requirenments were net, | believe that this
action was proper.

Al t hough Ms. Col bert indicated that she woul d consi der
possi bl e abatenments of penalties on your account, | do
not agree with this. You have been assessed the Fail -
ure to Pay penalty on both 2000 and 2001. Because you
have the ability to pay, but are refusing to do so at
this time, | do not believe that you neet the criteria
for relief of this penalty under Reasonabl e Cause.

For 2001, you have al so been assessed the Estimted Tax
Penalty. You did not make any estimated tax paynents
as required by |l aw due to your insufficient federal
inconme tax withholding for the year. You have provided
no docunentation to illustrate why you were unable to
make the estinmated paynents, therefore |I again do not
believe that you neet the criteria for relief of this
penal ty under the Reasonabl e Cause provi sions.

At this point, | believe that we are at an inpasse with
your account. Appeals believes that you have the
ability to fully pay your tax liabilities, but you have
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expressed that you do not want to fulfill this obliga-
tion. Because you have provided no other alternatives
on this account, our only action at this tine is to

cl ose your CDP request, sustaining the Lien filing, and
i ssuing the required Notice of Determ nation.

| will hold you account open for 10 days fromthe date
of this letter if you want to discuss any alternatives.
If I do not hear fromyou, and/or viable alternatives

are not presented for review, | will proceed with the
formal closure of your account. [Reproduced liter-
ally.]

On Novenber 5, 2005, petitioners sent a letter (Novenber 5,
2005 letter) in response to the second settlenent officer’s
Oct ober 26, 2005 letter. Petitioners’ Novenber 5, 2005 letter
stated in pertinent part:

We are seeking a settlenment in good faith. W would
like to clarify a few statenents that were contained in
the letter dated 26 Cctober 2005. You noted, “By your
own adm ssion, you have sufficient resources to pay

t hese outstanding liabilities, but feel that you should
not be required to do so”. W honestly stated up
front, that the only assets we had, and still only
have, is the hone we live in, and our retirenment ac-
count. W don’t have any bank accounts or stock or

hi dden treasures. W paid the IRS every avail abl e
dollar. W liquidated everything except the house and
retirement to pay what we have so far.

The point that we are trying to convey is that it

woul dn’t be fair to force us to take an irretrievable
action (selling our hone) to pay tax on a phantom
l[tability. You state that we did not denonstrate that
it would cause significant econom c hardship. W
believe that forcing us to sell the roof over our head
is an econom c hardshi p.

W were assessed taxes on profits we didn’t reali ze.
W were taxed on what you thought we would nmake in
profit when we sold the stock. That never happened.
W paid taxes on incone we didn't receive.

Nowhere in your letter do you nention our $124, 000
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credit that the IRS owes us. The only way anyone can
generate credits is if you overpay taxes. [It’s like we
are giving the governnent a tax-free |loan. The govern-
ment gets to keep the full overpaynent, we're forced to
sell our honme then we will be given back $3, 000 per
year. M husband is 60 years old and I am 58 we w ||
never in our lifetime get back all the overpaid taxes.

* * * \W addressed our situation fromday one with

paynments until we both |ost our jobs. W have been

trying to work things out reasonably. As subsequent

tax years were filed a credit was generated. Meaning

that we overpaid our taxes.

We are not asking you to nodify, alter or elimnate tax

laws. W are respectfully asking that realize that we

have paid sufficient tax to cover our liability. The

only way to pay these phantomtaxes is to sell our

home. If you ask us to sell our honme and pay the taxes

we w |l be overpaying our tax obligation. W don't

believe that Congress intended for this to happen.

This is really an accounting issue. The credit gener-

ated should offset the tax liability. [Reproduced

literally.]

At no time during the consideration by the Appeals Ofice of
petitioners’ Form 12153 with respect to the notice of tax lien
relating to their taxable years 2000 and 2001 did petitioners
provi de Form 433-A, Collection Information Statenent for |ndivid-
ual s, or any other docunentary evidence relating to their finan-
cial status or their financial situation at and after the respec-
tive times their 2000 return and 2001 return were filed. Al-

t hough collection alternatives were discussed at the Appeals

O fice' s consideration of petitioners’ Form 12153 with respect to
the notice of tax lien relating to their taxable years 2000 and
2001, at no tine during the Appeals Ofice consideration of that

matter did petitioners submt an offer-in-conprom se, installnent
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agreenent, or other collection alternative.

On Novenber 28, 2005, the Appeals officer issued to peti-
tioners a notice of determ nation concerning collection action(s)
under section 6320 and/or 6330 (notice of determ nation). The
notice of determnation stated in pertinent part: “The filing of
the Notice of Federal Tax Lien is sustained by the Appeals office
at this tine.” An attachnent to the notice of determ nation

stated in pertinent part:

Type of Tax Peri od CDP Notice Date CDP Received
1040 12/ 31/2000, 12/31/2001 11/ 04/ 2004 12/ 2/ 2004

SUMVARY AND RECOMVENDATI ON

Appeal s has verified, or received verification, that
applicable | aws and adm ni strative procedures have been
met, has considered all issues raised, and has bal anced
the proposed collection action with the legitimte
concern that such action be no nore intrusive than
necessary as required by I RC 86330(c)(3).

The outstanding tax liabilities of the Mller’s are the
result of self-assessed returns in which credits from
wi t hhol di ng and estimted tax paynents were insuffi-
cient to cover the amobunt of Inconme Tax and Alternative
M ni mum Tax on each return. They are in full conpli-
ance for filing through tax year 2004, and have no
other outstanding liabilities than the ones at issue
under this Due Process request.

The adm nistrative file indicates that the Mller’s
have previously submtted several O fers in Conprom se,
all of which have been denied, citing that they have
the ability to pay their taxes in full via equity in
assets and future inconme potentials. They have al so
been given the option of entering into an Install nent
Agreenment to resolve these liabilities, but have chosen
not to do so.
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At the Appeals level, the MIler’s participated in
several teleconferences and a face-to-face conference,
as well as exchanged nunerous correspondences with this
office. At no tine during Appeal s consideration of
this account did the MIller’'s present a viable alterna-
tive to resolve their outstanding taxes. The issues
raised by the Mller’s were as foll ows:

1. They requested relief frompenalties and
interest. A review of the account tran-
scripts indicates that they were assessed the
Failure to Pay penalty for both years and the
Estimated Tax Penalty for tax year 2001.

They did not however, provide any docunent a-
tion to illustrate why they were unable to
make sufficient estimated tax paynments for
2001, or why they were now unable to satisfy
these liabilities. They sinply requested to
have the penalties and associ ated interest
renmoved fromtheir account because they felt
that they should not have to pay them as
required by law. They were advised that they
did not neet the reasonable cause criteria to
abate the penalties, and that there were no
current IRSinitiatives to waive penalty and
i nterest assessnents on those individuals

owi ng AMI t axes.

2. They requested to have their future AMI cred-
its offset to pay the current outstanding
liabilities. They were advised that this is
not | egal under current tax |law | egislation,
and that neither the office of Appeals, nor
any other operating division within the IRS
coul d negotiate such a settlenent.

The MIller’s raised no other pertinent issues other
than to state that the application of the AMI was
unfair and inequitable, and they should not be forced
to pay taxes on this “phantomincone”.

The MIller’s have never provided financial information
to Appeal s as requested. By their own adm ssion, they
have the resources to pay these taxes, but feel that it
woul d be unfair to make themuse their equity in as-
sets, primarily their residence and a retirenent ac-
count, to satisfy these debts.
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As no viable options have been presented for consider-
ation, further Appeals consideration of this account is
not warranted.

The filing of the Notice of Federal Tax Lien is sus-
tained by the Appeals office at this tine. [Reproduced
literally.]

In the petition that petitioners filed conmencing the

i nstant case, petitioners alleged:
We respectfully request the release of the lien applied
agai nst us and the abatenent of the associated penalty
and interest. Sufficient taxes have been paid to cover
our tax debt which is evidenced by the AMI credit due
us for $120,868 that the IRS currently hol ds.

Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law Rule 121(b); Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th G r. 1994).

Petitioners filed a response (petitioners’ response) to
respondent’s notion in which they oppose the granting of that
notion. According to petitioners,

The significant issue of material fact which is not
conceded is that the Collection Due Process hearing
shoul d have considered the penalty assessnment. * * *
the penalty waiver is justified because the estimted
tax penalties and failure to pay penalties were gener-
ated as a result of faulty tax advice.

* * * Petitioners raised the issue of propriety of
assessnment of the penalties at the CDP hearing. It was
an abuse of discretion for the CDP officer to decline
to consider the penalty waiver request. The case of
Bell, 126 T.C. No. 18 (2006) cited by Respondent is
appl i cabl e because it references challenge to the
entire tax liability. A penalty abatenent request may
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be processed by the Service at any tine and is in that
respect materially different froma challenge to the
underlying tax liability

* * * the burden of proof for purpose of challeng-
ing the penalty in the CDP hearing is not nerely abuse
of discretion. The CDP officer should have devel oped
t he penalty wai ver request.

* * * the penalty may be waived in a situation
where a taxpayer fails to properly report and pay the
alternative mnimumtax if the taxpayer relied on
prof essionals, as was the case here. Mntgonery, 127
T.C. No. 3 (2006).

* * * The tax and i nterest assessnents are not at
issue in this case. [Reproduced literally.]

We conclude that there are no genuine issues of nmateri al
fact regarding the questions raised in respondent’s notion. In
that notion and the declaration and the exhibits attached
t hereto, respondent has represented facts relating to the resol u-
tion of respondent’s notion, none of which petitioners dispute,

i ncluding the facts surrounding the mailing and the recei pt by
each petitioner of a final notice of intent to |levy with respect
to each of petitioners’ taxable years 2000 and 2001. Petitioners
do not dispute that respondent nailed such notices, that peti-
tioners received such notices, and that petitioners failed to
request an Appeals Ofice hearing in response to such noti ces.
Petitioners had an opportunity to challenge the respective
underlying tax liabilities for their taxable years 2000 and 2001

when each petitioner received a notice of intent to levy with
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respect to each of those years.? 1In response to such notices,
petitioners declined to request an Appeals O fice hearing.
| nstead, they decided to file an offer-in-conprom se with respon-
dent .

Nonet hel ess, during the consideration by the Appeals Ofice
of petitioners’ notice of tax lien with respect to petitioners’
t axabl e years 2000 and 2001, the settlenment officer and the
second settlenent officer, although not required to do so,
consi dered whether to abate the additions to tax under sections
6651(a) (2) and 6654 that respondent assessed with respect to
petitioners’ taxable year 2000 and/or their taxable year 2001.
As reflected in the attachnent to the notice of determ nation
upon which this case is based, the second settlenent officer
concluded that petitioners had failed to establish reasonabl e
cause to abate such additions to tax.

An Appeals officer may, within such officer’s sole discre-
tion, consider issues that are precluded from consideration under

section 6330(c)(2)(B). However, consideration of any such

2\ reject petitioners’ position that “A penalty abatenent
request * * * is in that respect materially different froma
chall enge to the underlying tax liability.” The Court has held
that the phrase “underlying tax liability” in sec. 6330(c)(2)(B)
is “areference to the amobunts that the Conm ssioner assessed for

a particular tax period.” Montgonery v. Conm ssioner, 122 T.C.
1, 7 (2004). What the Court concluded in Mntgonery applies in
the instant case: “petitioners’ underlying tax liability con-

sists of the anobunt that petitioners reported due on their tax
return along with statutory interest and penalties.” 1d. at 8.
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precl uded i ssues does not allow the Court to consider such issues
in a case filed in response to a notice of determ nation.

Behling v. Comm ssioner, 118 T.C 572, 578 (2002); sec. 301.6320-

1(e)(3), A-E11l, Proced. & Adm n. Regs.

A taxpayer may raise challenges to the existence or the
anount of the taxpayer’s underlying tax liability if the taxpayer
did not receive a notice of deficiency or did not otherw se have
an opportunity to dispute the tax liability, sec. 6330(c)(2)(B)
including the tax liability reported in the return that such

t axpayer filed, Montgonery v. Conm ssioner, 122 T.C 1 (2004).

In the instant case, although petitioners did not receive a
noti ce of deficiency, they had the opportunity after they re-
ceived the notices of intent to levy to dispute the additions to
tax under sections 6651(a)(2) and 6654 that respondent assessed.
They failed to do so. On the instant record, we find that
petitioners may not chall enge the existence or the anmount of the
underlying tax liability for each of their taxable years 2000 and
2001, including any additions to tax, that respondent assessed.
Where the validity of the underlying tax liability is not
properly placed at issue, the Court will review the determ na-
tions of the Conmm ssioner of the Internal Revenue for abuse of

di scretion. Sego v. Comm ssioner, 114 T.C. 604, 610 (2000); Goza

v. Comm ssioner, 114 T.C 176, 181-182 (2000).
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Based upon our exam nation of the record before us, we find
t hat respondent did not abuse respondent’s discretion in making
the determnations in the notice of determ nation with respect to
petitioners’ taxable years 2000 and 2001.

We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

On the record before us, we shall grant respondent’s notion.

To reflect the foregoing,

An order granting respondent’s

nmoti on and deci sion for respondent

will be entered.




