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Sec. 3121(b)(20), I.R C., classifies as self-
enpl oyed those crew nenbers of a fishing boat, with a
crew of fewer than 10, who are conpensated with a share
of the boat’s catch of fish or a share of the proceeds
fromthe sale of the catch if the anounts of their
shares depend on the anount of the catch. Sec.
31.3121(b)(20)-1(a), Enploynent Tax Regs., provides
that if a crew nmenber’s share “depends solely on the
anmount of the boat’'s * * * catch of fish” (enphasis
added), it qualifies as inconme from self-enpl oynent.

During 1997, P worked as a crew nenber or captain
on fishing boats with crews of fewer than five nenbers.
The fishing boat owners’ expenses for fuel, ice, and
| ubricating oil were subtracted fromthe proceeds of
sale of the catches of fish to determne P's
conpensatory share of the proceeds of each voyage.

On their 1997 joint Federal incone tax return, Ps
failed to report self-enploynent tax on conpensation P
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received for working as a crew nenber or captain on
smal | fishing boats during 1997. R determ ned Ps are
i abl e under sec. 1401, |I.R C., for self-enploynent tax
wWth respect to Ps’ 1997 tax year on the ground that P
was a self-enployed fishing boat worker during 1997.

Ps argue P was an enpl oyee under sec. 3121(b)(20),
. R C., on the ground that his share of proceeds of the
catches of fish did not depend solely on the anmount of
the catch because operating expenses were subtracted in
conputing his share.

Hel d: P was sel f-enpl oyed under sec. 3121(b)(20),
| . R C., because proceeds fromthe sale of the catches
of fish after subtraction of operating expenses depend
on the anount of each catch. W interpret the “depends
solely” provision of sec. 31.3121(b)(20)-1, Enploynent
Tax Regs., as excluding only additional fixed paynments
to crew nenbers, and P did not receive any such
payment s.

Janmes E. Anderson and Cheryl J. Latos, pro sese.

John Aletta, for respondent.

OPI NI ON

BEGHE, Judge: Respondent determ ned petitioners are |liable
under section 1401 for self-enploynent tax of $5,764 with respect
to their 1997 tax year.!?

The issue for decision is whether, during 1997, Janes
Anderson (petitioner) was a self-enpl oyed worker on fishing boats

under section 3121(b)(20), making petitioners |iable for self-

lUnl ess ot herwi se specified, all section references are to
the Internal Revenue Code in effect for the year at issue.
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enpl oyment tax under section 1401. W uphold respondent’s
determ nation that petitioner was self-enpl oyed.
Backgr ound

This case is before the Court fully stipulated, and the
facts are so found. The stipulation of facts and the attached
exhibits are incorporated herein by this reference.

Petitioners were married and resided in Wod R ver Junction,
Rhode Island, when they filed their petition in this case.

During January 1997, petitioner worked as a crew nenber on

the fishing boat Enterprise, and thereafter, through Decenber

1997, on the fishing boat Elizabeth R The Enterprise and

Eli zabeth R (the boats) were owned, respectively, by Dan Barl ow

and Doug Rowel | (collectively, the boat owners). At the tines
petitioner worked on the boats during 1997, the boats had crews
of fewer than five people. Petitioner sonetines worked on the
boats as captain and sonetines as a crew nenber. More precisely,
schedul es conputing the shares of proceeds earned by petitioner

and the other crew nenbers from each voyage of the Elizabeth R

during 1997 indicate petitioner worked as captain for only one

voyage of the Elizabeth R There are no such schedules in the

record for petitioner’s fishing voyages on the Enterprise.

Proceeds from catches of fish during 1997 by the Enterprise

and the Eli zabeth R were divided as follows. The boat’s

expenses for fuel, ice, and lubricating oil were subtracted from
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the gross proceeds of the sale of the catch to determ ne the net
proceeds of the voyage. The crew nenbers, including the captain,
were al located 50 percent of the net proceeds (the crew nenbers’
share), and the boat owner and the captain were allocated 50
percent of the net proceeds. The crew nenbers, including the
captain, shared the crew nenbers’ share equally after subtracting
the crew s total expenses for food, paynents to “lunpers”
(1 aborers enployed to help unload the catch), and ot her
m scel | aneous itens. \Wen petitioner worked as captain, he
received a crew nenber’s share and a percentage of the 50-percent
share allocated to the boat owner and the captain.?

Dapper Fisheries, Inc., and Rowel| Fisheries, Inc.,?® issued
Forms 1099-M SC, M scel | aneous Incone, to petitioner reflecting

“fishing boat proceeds” of $3,832.23 and $46, 653. 96 he received

2The settlenent sheet for the voyage of the Elizabeth R on
whi ch petitioner served as captain indicates that his captain’s
share amobunted to 15 percent of the boat owner’s and captain’s
50- percent share of the net proceeds, unreduced by expenses for
food, paynments to |lunpers, and m scell aneous itenms. O her
settl enment sheets maintained for the Elizabeth R indicate that
petitioner’s crew nenber’s share for four voyages was charged for
“clothing” and for one voyage was charged for “supplies.”

3Al t hough Dan Barl ow and Doug Rowel| owned the Enterprise
and Elizabeth R, respectively, Dapper Fisheries, Inc., and
Rowel | Fisheries, Inc., were listed as the “payers” on the Forns
1099-M SC, M scel | aneous | ncone, issued to petitioner. \Whether
the fishing boat owner’s shares and paynents referred to supra
note 2 and the text were actually received or paid by the boat
owners or the corporations has no bearing on the outcone of this
case.
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for his work during 1997 on the Enterprise and the Elizabeth R

respectively.

Petitioner did not receive health insurance benefits® or any
ot her paynents fromthe boat owners on account of his fishing
activities during 1997.

On Schedule C, Profit or Loss From Business, of their 1997
Federal inconme tax return, petitioners reported gross incone of
$50, 486 frompetitioner’s fishing activities and cl ai med no
expenses as deductions. On Schedule A, Item zed Deductions, of
their 1997 return, petitioners clained unreinbursed enpl oyee
busi ness expenses of $4,438 and gross nedi cal expenses of $7,137,
whi ch included health insurance prem uns of $5,077. Petitioners
did not pay their reported 1997 inconme tax liability of $3,491.
Petitioners also failed to report or pay self-enploynment tax on
petitioner’s fishing activities.

On May 10, 1999, petitioners filed Form 1040X, Anended U. S.
I ndi vi dual I ncone Tax Return, for 1997, reporting no incone tax
l[tability for incone petitioner received fromhis fishing

activities.®

“We interpret this inartfully drafted stipulation to nean
that neither the boat owners nor the corporations paid petitioner
any additional anmount to fund his paynents of health insurance
prem uns.

SPetitioners were the petitioners in Anderson v.
Comm ssioner, T.C Menp. 2003-112, a case under sec. 6330
concerning their failure to pay Federal inconme tax reported on
(continued. . .)
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During 2000 and 2001, petitioners and respondent agreed to
extend the period of limtations on assessnent of petitioners’
1997 incone tax liability to March 31, 2002, nost likely to give
respondent time to i ssue a technical advice nenorandum (Tech.
Adv. Mem 2002-11-005 (Mar. 15, 2002)) relating to facts
substantially identical to those of this case.®

On February 12, 2002, respondent issued a statutory notice
of deficiency to petitioners for 1997; respondent determ ned
petitioners were liable for self-enploynent tax of $5,764 for
conpensation petitioner received fromhis fishing activities;
respondent al so reclassified $2,031 of petitioners’ health
i nsurance prem uns and all $4,438 of petitioners’ unreinbursed
enpl oyee busi ness expenses as busi ness expenses reportable on

Schedule C. 7

5(...continued)
their original 1997 return. Petitioners argued that the boat
owners’ failure to withhold 1996 and 1997 Federal incone tax from
petitioner’s wages relieved themfromliability for the incone
tax. The Court, anong other things, upheld respondent’s
determ nation to collect by levy the incone tax liability shown
on their 1997 return. See also Anderson v. Conmm ssioner, T.C
Meno. 2000- 311.

5The techni cal advice nmenorandum generally reflected
respondent’s position in this case. Technical advice nenoranda
are a type of private letter ruling that is not to be cited as
precedent unless regulations so provide. Sec. 6110(k)(3). No
regul ati ons so provi de here.

I'n the statutory notice, respondent determ ned petitioners
are liable for self-enmploynment tax of $6, 605, which was
t hereafter reduced to $5, 764 because respondent all owed
(continued. . .)



Di scussi on

Petitioners argue they are not liable for self-enploynent
tax on the ground that petitioner was an enpl oyee of the boat
owners or operators when he worked as a crew nenber or captain in
1997. Respondent argues petitioner was self-enpl oyed.

| nasnmuch as respondent has determ ned that petitioner was
sel f-enpl oyed and that petitioners are liable for self-enploynent
tax under section 1401, and petitioners have filed a tinely
petition with this Court, we have jurisdiction of this case. See

secs. 6211(a), 6213(a); Philbin v. Conm ssioner, 26 T.C 1159

(1956); Anderson v. Conm ssioner, T.C Meno. 2003-112; sec.

1.1401-1(a), Incone Tax Regs.

It seens |ikely respondent’s exam nation of petitioners’
1997 return and anended 1997 return began after July 22, 1998,
and that section 7491(a) would apply to the case at hand. The
parties do not address whether the burden of proof on the
deficiency at issue should shift to respondent under section
7491(a). We need not decide that question because our decision
on petitioners’ 1997 self-enploynent tax liability does not
depend on the burden of proof.

Section 1401 inposes a tax on sel f-enploynent inconme

attributable to a taxpayer fromany trade or business carried on

(...continued)
petitioners nore 1997 Schedul e C expense deductions than they had
claimed on their original return



- 8 -
by the taxpayer. Secs. 1401(a), 1402(a) and (b); sec. 1.1401-
1(a), Income Tax Regs. The term “trade or business” has the sane
meani ng under section 1402(a), defining “net earnings fromself-
enpl oynent”, as under section 162. Sec. 1402(c); Bot v.

Commi ssioner, 118 T.C. 138, 146 (2002), affd. 353 F.3d 595 (8th

Cr. 2003). “Trade or business” under section 162 has been
interpreted to mean an activity conducted “wth continuity and
regularity” and with the primary purpose of nmaking incone or a

profit. Conmm ssioner v. Goetzinger, 480 U S. 23, 35 (1987); Bot

v. Comm ssioner, supra. The carrying on of a trade or business

for purposes of self-enploynment tax generally does not include
t he performance of services as an enployee. Sec. 1402(c)(2);

Robi nson v. Conmm ssioner, 117 T.C. 308, 320 (2001).
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Under section 3121(b)(20),8 crew nenbers of a fishing boat,

8Sec. 3121(b) provides:

SEC. 3121 (b). Enploynent.--For purposes of
this chapter, the term *“enploynent” nmeans any
service, of whatever nature, perfornmed (A) by an
enpl oyee for the person enploying him=* * *;
except that such termshall not include --

* * * * * * *

(20) service (other than service
described in paragraph 3(A)) perfornmed by an
i ndi vi dual on a boat engaged in catching fish
or other fornms of aquatic animal |ife under
an arrangenent wth the owner or operator of
such boat pursuant to which--

(A) such individual does not
recei ve any cash renunerati on ot her
than as provided i n subparagraph
(B) and other than cash
remunerati on

(i) which does not exceed $100
per trip;

(1i) which is contingent on a
m ni mum cat ch; and

(ti1) which is paid solely for
additional duties (such as mate,
engi neer, or cook) for which
addi tional cash remuneration is
traditional in the industry,

(B) such individual receives a
share of the boat’s (or the boats’
in the case of a fishing operation
i nvol ving nore than one boat) catch
of fish or other forns of aquatic
animal |ife or a share of the
proceeds fromthe sale of such
catch, and

(conti nued. ..
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wth a crew of fewer than 10, who are conpensated with a share of
the boat’s catch or a share of the proceeds fromthe sale of the
catch are classified as sel f-enpl oyed.

Petitioners argue petitioner is an enpl oyee under section
3121(b)(20) on the ground that his share of proceeds of the catch
of fish after subtraction of operating expenses does not depend
solely on the anount of the catch, as provided by section
31.3121(b)(20)-1(a), Enploynent Tax Regs., and the congressional
i ntent underlying section 3121(b)(20). Petitioners argue that
Rev. Rul. 77-102, 1977-1 C. B. 299, under which petitioner would
be regarded as sel f-enployed, is inconsistent wwth the intent of
Congress and has been revoked by section 31.3121(b)(20)-1(a),

Enpl oyment Tax Regs. Petitioners argue that the canon of
statutory interpretation “expressio unius est exclusio alterius”
precl udes an exception for the subtraction of operating expenses

frombeing read into section 3121(b)(20) because Congress had

8. ..continued)
(C the amobunt of such

i ndi vidual s share depends on the
anount of the boat’s (or the boats’
in the case of a fishing operation
i nvol ving nore than one boat) catch
of fish or other forns of aquatic
animal |ife,

but only if the operating crew of such boat (or
each boat from which the individual receives a
share in the case of a fishing operation involving
nore than one boat) is nornmally made up of fewer
than 10 individuals * * *,
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previ ously anended the statute to provide for the $100 cash
paynment exception under section 3121(b)(20)(A) and for no other
excepti on.

Respondent argues petitioner was self-enpl oyed under section
3121(b) (20) because he was conpensated for his services
excl usively through a share of the proceeds fromthe sale of the
catch of fish, with the anount of conpensation depending on the
anmount of the catch for each voyage, according to respondent’s
interpretation of section 3121(b)(20) and the regulation in
accordance wth the congressional intent underlying section
3121(b)(20). Respondent argues the Secretary did not revoke Rev.
Rul . 77-102, supra, and that the revenue ruling is consistent
with section 3121(b)(20) and the regul ation. Respondent argues
that the quoted canon of statutory construction does not apply;
the issue of statutory construction presented is not whether to
create anot her exception anal ogous to the $100 cash paynent
exception created by section 3121(b)(20)(A), but to construe the
original text of section 3121(b)(20) to determ ne whet her
subtraction of operating expenses fromthe proceeds of the catch
prevents an individual’s share of the proceeds from dependi ng on
t he amount of the catch

Petitioners make two ot her argunents, which respondent

di sputes, that we briefly address at the end of this Opinion.
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To decide this case, we nust answer a question of first
inpression in this Court: whether the requirenment of section
3121(b) (20) that the individual crew nenber receive a share of
the “proceeds” fromthe sale of the catch that “depends on the
anount” of the boat’s catch neans that only gross proceeds can
depend on the amount of the boat’s catch, as petitioners contend,
or that proceeds after subtraction of operating expenses can al so
depend on the anmount of the catch, as respondent contends. The
statute, conference report and other |egislative history,
regul ation and its preanble, and casel aw do not specifically
address this question.

As expl ai ned bel ow, we hold petitioner was sel f-enpl oyed
under section 3121(b)(20) on the ground that proceeds fromthe
sale of the catch after subtraction of operating expenses depend
on the anmpbunt of the boat’s catch

Respondent explicitly acknowl edges in his reply brief and
petitioners inmplicitly acknow edge (by recourse to and use of
| egislative history) that section 3121(b)(20) is anbi guous and
requires interpretation. In arriving at our interpretation, we
exam ne the legislative history of section 3121(b)(20) and the
hi story of commercial practices of the fishing industry, which
were referred to in the legislative history, to understand the
comerci al context of the enploynent tax issue that Congress

addr essed.
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We address the issue under four headings. First, we exam ne
the history of the comrercial practices and enpl oynent tax
treatnment of fishing boat workers and fishing boat owners.

Second, we interpret the requirenent that an individual receive a
share of the “proceeds” fromthe sale of the catch that *depends
on the amount” of the boat’s catch. |In arriving at our
interpretation, we examne: (a) The general neaning of the terns
in section 3121(b)(20) and section 31.3121(b)(20)-1(a),

Enpl oyment Tax Regs.; (b) the legislative history and
congressional intent underlying section 3121(b)(20) and the

i ssuance of section 31.3121(b)(20)-1(a), Enploynent Tax Regs.;

(c) Rev. Rul. 77-102, supra, and (d) the $100 exception in
section 3121(b)(20)(A) and whether and how the canon of statutory
construction “expressi o unius est exclusio alterius” bears on the
guestion. Third, we apply section 3121(b)(20) to petitioner’s
fishing activities in light of our interpretation of the statute
and the regulation that his share of the proceeds after
subtraction of operating expenses depended on the anmount of the
catch. Fourth, we consider petitioners’ other argunents.

1. Hi story of Conpensation Arrangenents for Fishing Boat Wrkers

a. The Lay System

It has been customary in the fishing industry for fishing
boat owners to conpensate their workers under the “lay” or

“share” system under this system workers on fishing boats
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receive a share of the proceeds fromfishing operations on a
voyage basis rather than previously agreed-upon wages or fees.

See, e.g., CGComell v. Slaney, 65 F.2d 940, 941 (1st Cr. 1933);

United States v. Laflin, 24 F.2d 683, 685 (9th Gr. 1928) (“It

has been the maritinme law [for nore than 700 years] that
agreenents, by which seanen, engaged in a fishing or whaling
voyage, are to receive for their services shares of the profits
of the voyage, are contracts of hiring, and the shares so agreed
upon are in the nature of wages, to recover which actions nay be

mai nt ai ned after the end of the voyage.”); The Carrier Dove, 97

F. 111, 112 (1st Cr. 1899); Cape Shore Fish Co. v. United

States, 165 Ct. d. 630, 638, 330 F.2d 961, 965 (1964); Brown v.
Hi cks, 24 F. 811, 812 (C.C.D. Mass. 1885) (shi pmaster contracted
with the boat owner for the “the one-fifteenth lay or share of

t he net proceeds of the cargo”).°®

°l'n Cape Shore Fish Co. v. United States, 165 &. d. 630,
643 n. 13, 330 F.2d 961, 969 n.13 (1964), the Court of C ains
quoted the follow ng passage from Ml ville s Mby D ck 57-58
(I'ntl. Collectors Lib. ed.) regarding |ays:

“I was already aware that in the whaling business

t hey paid no wages; but all hands, including the
captain, received certain shares of the profits
called lays, and that these |ays were proportioned to
t he degree of inportance pertaining to the respective
duties of the ship’' s conpany.”



- 15 -

b. Pre-Section 3121(b)(20) Cd assification of Fishing Boat
VWor ker s

Under the Federal Insurance Contributions Act (FICA) and
Federal Unenpl oynment Tax Act (FUTA), the term “enpl oyee” incl udes
“any individual who, under the usual comon |aw rul es applicable
in determning the enpl oyer-enpl oyee rel ationship, has the status
of an enpl oyee”. Secs. 3111, 3121(d)(2), 3301, 3306(i).

To determ ne whether fishing boat workers were enpl oyees or
i ndependent contractors, courts considered the facts and
ci rcunst ances of each boat owner/worker relationship and relied

on a multiplicity of factors. See Enochs v. WIllians Packing &

Navi gation Co., 370 U.S. 1, 3 (1962); see al so secs.

31.3121(d)-1(c)(2), 31.3306(i)-1(b), 31.3401(c)-1(b), Enploynent
Tax Regs. The nmultifactor facts and circunstances anal ysis and
di sagreenent anong the courts over the application of conmon | aw
or maritime law to determ ne the enploynent status of fishing
boat workers led to inconsistent results, ! which nmade it
difficult for boat owners to predict and determ ne whether their

wor kers woul d be held to be i ndependent contractors or enpl oyees.

10See Enochs v. Wl lians Packing & Navigation Co., 370 U. S
1 (1962) (holding fishernen were enployees); United States v.
Crawford Packing Co., 330 F.2d 194, 196 (5th Gr. 1964) (holding
fishermen were not enpl oyees); Cape Shore Fish Co. v. United

States, supra (holding fishernen were enpl oyees; United States v.
WM Webb, Inc., 402 F.2d 956 (5th Cir. 1968) (holding fishernen
were not enpl oyees), revd. 397 U. S. 179 (1970).
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In United States v. WM Wbb, Inc., 397 U S 179 (1970),

the Suprenme Court finally held that the enploynent status of
fishing boat captains and crew nenbers shoul d be deci ded under
maritime law. This had the effect of increasing the |ikelihood
that many fishing boat workers would be cl assified as enpl oyees
for enpl oynent tax purposes. See Marnoll, *“Enploynent Status--
Enpl oyee v. | ndependent Contractor”, 391-3rd Tax Managenent

Portfolio (BNA), A-79 (2001) (citing Anderson v. United States,

450 F. 2d 567 (5th Gr. 1971); Rev. Rul. 72-385, 1972-2 C B. 535).

C. 1976 Version of Section 3121(b)(20)

In 1976, Congress responded to the plight of the snal
fishing boat owners by enacting the first version of section
3121(b)(20), wth an effective date of Decenber 31, 1971, under
the Tax Reform Act of 1976, Pub. L. 94-455, sec. 1207(e)(1) (A
and (f)(4), 90 Stat. 1706, 1708. Under the Revenue Act of 1978,
Pub. L. 95-600, sec. 701(z)(1), 92 Stat. 2921, section
3121(b) (20) was made retroactive to Decenber 31, 1954.

I n expl aining the genesis of section 3121(b)(20), the report
by the Senate Conm ttee on Fi nance summari zed the practical
probl ens that would be encountered by small fishing boat owners
if they were required to treat their workers as enpl oyees:

The crews that work on boats used in fishing
* *x * are frequently “pickup” crews conposed of
i ndi viduals who may work for only a few voyages, and
sonetinmes even for only one voyage. * * * Thus, the

voyage partakes nore of the nature of a joint venture
than it does of an enpl oynment situation.
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Under these circunstances, it is difficult and
i npractical for the boat operator to keep the
necessary records to calculate his tax obligations as
an enployer, and it is equally difficult for himto
wi thhol d the appropriate taxes for paynent. * * *

Anot her factor contributing to the difficulty in
whi ch such boat operators find thenselves is the
nature of the renuneration paid to their crewnen. |In
many cases, the crewnen are paid no regular salary,
but instead receive a portion of the catch. 1In
practice, the catch is often sold upon return to
shore, usually by the boat operator, and each crewman
is imediately paid a percentage of the proceeds of
the catch that is equivalent to the portion of the
catch for which he agreed to work. In view of the
basic informality of these arrangenents, and the
consequent difficulty in adhering to the obligations
requi red of enployers by the Internal Revenue Code,
the commttee believes it appropriate to renove these
obligations fromcertain small boat operators by
treating their crewren as self-enpl oyed individuals.
The commttee believes that this wll recognize the
basi c nature of the arrangenent between the boat
operators and the crewren since the crewren, under
t hese arrangenents, should find it nuch sinpler and
nore convenient to calculate and report their own
income for tax purposes than do the boat operators.

In treating these situations as instances of
enpl oynent of crewren by boat operators, the Internal
Revenue Service has not only required current paynent
of enpl oynent taxes by the boat operators, but has
al so assessed these taxes retroactively for all tax
years still open under the statute of [imtations.
As a result of possibly sizeable assessnents, many
boat operators may face bankruptcy. [S. Rept. 94-938
(Pt. 1), at 385 (1976), 1976-3 C.B. (Vol. 3) 49,
423.]

As alluded to in the Senate report and explained in nore
detail by the Joint Comnmttee on Taxation in its General
Expl anati on of the Revenue Act of 1976, Congress extended

retroactive relief to small fishing boat owners to prevent
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financial hardship arising from proposed tax assessnents for
prior years in cases where they had not treated their workers as
enpl oyees. See id.; Staff of Joint Comm on Taxation, General
Expl anati on of the Tax Reform Act of 1976, at 380-381 (J. Comm
Print 1976), 1976-3 C.B. (Vol. 2) 1, 392-393. %

d. Rev. Rul. 77-102

Fol | owi ng enactnent of section 3121(b)(20) in 1976, the
Comm ssi oner issued Rev. Rul. 77-102, 1977-1 C.B. 299, which
expl ai ns respondent’s position in this case that proceeds after
subtraction of operating expenses depend on the anobunt of the
boat’s catch of fish under section 3121(b)(20). |In situation 1
of Rev. Rul. 77-102, supra, the boat owner enploys a captain and
ei ght other crew nenbers to performservices. Six of the nine
crew nenbers receive renuneration by dividing equally 60 percent
of the net proceeds fromthe sale of the catch after subtracting
fromthe gross proceeds certain specified expenses such as ice

and fuel and a paynent of $25 each to the mate, engineer, and

11As expl ained by the Joint Conmittee on Taxation, the
retroactive effective date barred retroactive deficiency
assessnents agai nst boat owners who treated fishing boat workers
as sel f-enpl oyed before enactnment of sec. 3121(b)(20) for past
years still open under the statute of limtations. See Staff of
Joint Comm on Taxation, General Explanation of the Tax Reform
Act of 1976, at 382 (J. Conm Print 1976), 1976-3 C.B. (Vol. 2)
1, 394. However, crew nenbers treated as enpl oyees before
enact ment of sec. 3121(b)(20) were not required to pay the higher
rate of Social Security tax required of self-enployed
i ndi viduals, nor were refunds of the enployer’s share of soci al
security taxes to be nade to boat owners who had paid them See
id.
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cook. The Conm ssioner ruled that the 6 crew nenbers are self-
enpl oyed under section 3121(b)(20) because they do not receive
any cash remuneration other than a share of the proceeds fromthe
sale of the catch after subtraction of operating expenses, their
share depends on the anmount of the catch, and the operating crew
of the boat normally consists of fewer than 10 individuals. The
Comm ssioner also ruled that the mate, the cook, and the engi neer
wer e enpl oyees under section 3121(b)(20) because the $25 flat fee
conpensation for services they perforned at sea did “not depend
on the amount of the boat’s catch of fish”

e. Section 31.3121(b)(20)-1(a), Enploynent Tax Regs.

In 1980, the Conm ssioner promnul gated section
31.3121(b)(20)-1(a), Enpl oynent Tax Regs., which purports to
par aphrase section 3121(b)(20) and provides that if a crew

menber’s share “depends solely on the anount of the boat’'s * * *

catch of fish” (enphasis added), he qualifies for self-enploynent
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status.!? See 45 Fed. Reg. 57122 (Aug. 27, 1980); see also T.D
7716, 1980-2 C. B. 241.

f. Fl ami ngo Fish Corp. v. United States

In Flam nqgo Fish Corp. v. United States, 32 Fed. d. 377

(1994), the taxpayer allocated a “per”, which is “a smal

additional sum of noney * * * usually $25 or a nultiple thereof,

12Sec. 31.3121(b)(20)-1(a), Enploynent Tax Regs., provides
in pertinent part:

(a) In general. (1) Service perforned * * * by an
i ndi vidual on a boat engaged in catching fish * * * are
excepted from enpl oynment if--

(1) The individual receives a * * * a share of the
proceeds fromthe sale of the [boat’s] catch [of fish],

(1i) The amount of the individual’s share depends
solely on the anount of the boat’s * * * catch of fish

(ti1) The individual does not receive and is not
entitled to receive, any cash renuneration, other than
remuneration that is described in sub-division (1) of this
subpar agr aph

* * * * * * *

(2) The requirenent of subdivision (ii) is not
satisfied if there exists an agreenent with the boat’s * * *
owner or operator by which the individual’ s renuneration is
determ ned partially or fully by a factor not dependent on
the size of the catch. For exanple, if a boat is operated
under a renuneration arrangenent, e.g., a collective
agreenent which specifies that crew nenbers, in addition to
receiving a share of the catch, are entitled to an hourly
wage for repairing nets, regardless of whether this wage is
actually paid, then all the crew nenbers covered by the
arrangenent are entitled to receive cash renmuneration ot her
than a share of the catch and their services are not
excepted from enpl oynent by section 3121(b)(20).

[ Enphasi s added. ]
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to the mate, cook, and engineer * * * in recognition of services
they performat sea, in addition to their normal duties”,
according to a sliding scale or schedul e that depended on a
percentage of the proceeds fromthe catch.

The Court of Cains held that crew nenbers who receive pers
are enpl oyees because per paynents are flat fees that do not
depend on the anmount of a particular catch as required by section
3121(b)(20) as originally enacted. The Court of C ains upheld
Rev. Rul. 77-102, supra, regarding the interpretation of the
“pers” issue and section 31.3121(b)(20)-1(a), Enploynent Tax
Regs., as reasonable interpretations of section 3121(b)(20). The
Court of Clainms did not discuss nor was it called upon to
consider the Comm ssioner’s interpretation in Rev. Rul. 77-102,
supra, of “proceeds” as including proceeds after subtraction of

oper ati ng expenses.

g. 1996 Anmendnent of Section 3121(b)(20)

I n 1996, Congress overruled Flam ngo Fish Corp. v. United

States, supra, by adding subparagraph (A) to section 3121(b)(20),

as part of the Small Business Job Protection Act of 1996 (SBJPA),
Pub. L. 104-188, sec. 1116, 110 Stat. 1762. Section 3121(b)(20)
(A) applies to remuneration paid after Decenber 31, 1994; it also
applies to renmuneration paid after Decenber 31, 1984, and before
January 1, 1995, unless the payor treated the renmunerati on when

paid as subject to FICA taxes. Under section 3121(b)(20)(A),
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crew nenbers are not enployees if they receive cash paynents that
do not exceed $100 per trip, are contingent on a m ninmum catch,
and are paid solely for additional duties (e.g., as nate,

engi neer, or cook) for which additional cash remuneration is
traditional in the industry. 1In so providing, section
3121(b)(20)(A) also invalidated the part of Rev. Rul. 77-102,
1977-1 C.B. 299, that ruled that the receipt of a per would
disqualify a crew nenber from sel f-enpl oynent status.

2. Interpretation of the Requirenent That Crew Menbers Receive a

Share of the “Proceeds” Fromthe Sale of the Catch That
“Depends on the Ampunt” of the Catch

The | anguage of the statute and that of the corresponding
regul ation defining the requirenents for self-enploynent status
are not identical. Section 3121(b)(20) classifies a fishing boat
wor ker as sel f-enployed if the amount of the worker’s share of
proceeds “depends on the anmount of the boat’s * * * catch of
fish”. (Enphasis added.) Section 31.3121(b)(20)-1(a)(1),

Enpl oynent Tax Regs., classifies a fishing boat worker as self-
enpl oyed if the amount of the worker’'s share of proceeds “depends
solely on the anbunt of the boat’s * * * catch of fish”

(Enphasi s added.) Under section 31.3121(b)(20)-1(a)(2),

Enpl oyment Tax Regs., the provision that the anobunt of the share
“[depend] solely” on the anpbunt of the catch is not satisfied if
the fishing boat worker’s renuneration is determned “partially

or fully” by a factor not dependent on the size of the catch.
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a. General Meaning of the Terns in Section 3121(b)(20) and
Section 31.3121(b)(20)-1(a), Enploynent Tax Regs.

The general dictionary definition of “depend” enconpasses:

1. to be contingent: a: to require sonmething as a necessary

condition--used with on or upon (we depend on food to keep

us alive) (his Ilife depends on his undergoi ng an operation)

(the nmerit of his piece depended on the brilliant things

whi ch arose under his pen as he went al ong--Matthew Arnol d)

b: to becone conditioned or based (as by subjection or

rel at edness--used with on or upon) (sciences depend on one

anot her) (prices depend upon supply and demand) * * *,

[ Webster’s Third New International Dictionary 604 (1974).]

The general dictionary definition of “solely” enconpasses:
“l: wthout an associate (as a conpanion or assistant): singly,
alone * * *; 2: to the exclusion of alternate or conpeting things
(as persons, purposes, duties) (done solely for noney) (a
privilege granted solely to him (rely solely on oneself).” 1d.
at 2168.

The general dictionary definition of “proceeds” enconpasses
“what is produced by or derived fromsonething (as a sal e,
i nvestnent, |evy, business) by way of total revenue: the total
anount brought in: yield, returns; * * * the net profits nmade on
sonething”. 1d. at 1807. Black’s Law Dictionary defines
“proceeds” as “The val ue of |and, goods, or investnents when
converted into noney; the anount of noney received froma sale.
* * * Sonet hing received upon selling, exchanging, collecting, or
ot herwi se di sposing of collateral.” Black’s Law Dictionary 1242

(8th ed. 2004).

Bl ack’s Law Dictionary al so provides the follow ng subentry
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definition of “net proceeds” as a type of proceeds: “The anount
received in a transaction mnus the costs of the transaction
(such as expenses and conm ssions).--Also terned net bal ance.”
Id.; see also id., GQuide to the Dictionary, at xxiii, regarding
subentries (“If a termhas nore than one sense, then the
correspondi ng subentries are placed under the appropriate sense
of that term”). Black’s Law Dictionary defines “profit” as “The
excess of revenues over expenditures in a business transaction;
gain”, which is generally synonynous with the definition of “net
proceeds”. 1d. at 1246.

In Phelps v. Harris, 101 U.S. 370, 380 (1879), expl aining

that | ands received fromthe disposition of real estate fal
under the definition of “proceeds”, the Suprenme Court stated:
“Proceeds are not necessarily noney. This is * * * a word of

great generality.” See Peabody Coal Co. v. Navajo Nation, 75

F.3d 457, 468 (9th Gr. 1996) (holding that Congress intended the
term “proceeds” under the Navaj o-Hopi Land Settlement Act of 1974
to mean “all econom c benefit derived fromthe mnerals”). The
parti es have not brought to our attention nor have we found

t hrough our own research any information that the term “proceeds”
is to be interpreted restrictively under the usages of the
fishing industry or of maritinme law. |ndeed, the fishing

i ndustry usage that treats the terns “lays” and “profits” as

equi val ent indicates that the primary neaning of the term
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“proceeds” is proceeds after subtraction of operating expenses.

See, e.g., Atl. Mut. Ins. Co. v. Conm ssioner, 523 U S. 382

(1998); Hedden v. Richard, 149 U S. 346, 348-349 (1893); Central

Reserve Life Corp. v. Conm ssioner, 113 T.C 231, 237 (1999) (it

is appropriate to construe the neaning of section 816 of
subchapter L of the Code, involving insurance conpanies, in |ight
of its usage in the insurance industry, to the extent it has an
established neaning in that industry).

The term “proceeds”, as a “word of great generality”, see

Phel ps v. Harris, supra at 380, refers to a general class that

enconpasses a collection of all fornms of proceeds, including
gross proceeds, net proceeds, and any other property received
froman exchange of property, etc. As a matter of formal | ogic,
proceeds fromthe sale of the catch of fish determ ned after
subtraction of operating expenses is conpletely included in the
greater class, proceeds fromthe sale of the catch; that is, net
proceeds is a formof or subclass of proceeds. See Langer, An
Introduction to Synbolic Logic 115-118 (3d ed. 1967).

b. Legislative History and Congressional Intent Underlying

Section 3121(b)(20) and the Devel opnent of Section
31.3121(b)(20)-1(a), Enpl oynent Tax Regs.

Petitioners argue section 3121(b)(20) precludes self-
enpl oynment status for fishing boat workers who receive proceeds
after subtraction of operating expenses because those operating

expenses do not depend “solely” on the amobunt of the catch, as
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explicitly provided by section 31.3121(b)(20)-1(a), Enpl oynent
Tax Regs., and inplicitly provided by section 3121(b)(20) itself.
Respondent interprets the term *“depends solely” in the regulation
to nmean that section 3121(b)(20) excludes from “enpl oynent”

services perfornmed for any additional paynent that does not

depend on the amount of the catch. Respondent interprets the
term “proceeds” to include proceeds after subtraction of
operating expenses. W agree with respondent.

Statutory construction begins with the | anguage of the

rel evant st at ute. Consunmer Prod. Safety Commm. v. GIE Syl vani a,

Inc., 447 U.S. 102, 108 (1980); FEincher v. Conm ssioner, 105 T.C

126, 133-134 (1995). We may use legislative history to clarify

an anbi guous statute. Patterson v. Shumate, 504 U S. 753, 761

(1992); Canada Life Assurance Co. v. Converium Ruckversicherung

(Deut schland) AG 335 F.3d 52, 57 (2d Cir. 2003); Fincher v.

Conmi ssioner, supra; Cty of New York v. Comm ssioner, 103 T.C

481, 489 (1994), affd. 70 F.3d 142 (D.C. Cr. 1995). \Wen a
statute is anbiguous, the Court nust find the interpretation that
can nost fairly be said to be enbedded in the statute, in the
sense of being nost harnonious with its scheme and with the

general purposes that Congress manifested. NLRB v. Lion Gl Co.,

352 U. S. 282, 297 (1957). Reports by the Senate Commttee on
Fi nance are an authoritative source for legislative intent.

Thornburg v. G ngles, 478 U. S. 30, 44 (1986); Garcia v. United
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States, 469 U S. 70, 76 (1984).
Because the Secretary pronul gated section 31.3121(b)(20)-1,
Enpl oyment Tax Regs., under his general authority to “prescribe
all needful rules and regulations”, see sec. 7805(a), the Court
owes “the interpretation | ess deference than a regul ation issued
under a specific grant of authority to define a statutory term or

prescribe a nmethod of executing a statutory provision”, see Rowan

Cos. v. United States, 452 U S. 247, 253 (1981). W defer to the
Secretary’s regulatory interpretation of the Code so long as it

is reasonable. Cottage Sav. Association v. Conni ssioner, 499

U S. 554, 560-561 (1991); Natl. Muffler Dealers Association, Inc.

v. United States, 440 U. S. 472, 476-477 (1979). |In determ ning

whet her a particular regulation carries out the congressional
mandate in a proper manner, we | ook to see whether the regulation
harnoni zes with the plain | anguage of the statute, its origin,

and its purpose. Natl. Muffler Dealers Association, Inc. V.

United States, supra at 477. A regulation may have particul ar

force if it is a substantially contenporaneous construction of
the statute by those presuned to have been aware of congressional
intent. 1d. |If the regulation dates froma |ater period, the
manner in which it evolved nerits inquiry. 1d. Oher relevant
considerations are the length of tinme the regul ation has been in
effect, the reliance placed on it, the consistency of the

Comm ssioner’s interpretation, and the degree of scrutiny
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Congress has devoted to the regul ation during subsequent
reenactnents of the statute. I1d.

The | anguage of the statute and the regulation is far from
clear. The dictionary definition of “depend’” enconpasses “to
requi re sonething as a necessary condition” with the exanple
“prices depend on supply and demand”. Wbster’s Third New
International Dictionary 604 (1974). |In this exanple, “prices”
depend on two factors, “supply” and “demand”, and so cannot
depend “solely” on either of them Section 3121(b)(20) does not
use the word “solely”, which inplies that the anmount of the catch
is a necessary, but not exclusive, factor upon which the proceeds
must depend. The use of “solely” in section 31.3121(b)(20)-1,
Enmpl oynent Tax Regs., suggests that proceeds nust depend only on
t he amount of the catch “to the exclusion of alternate or
conpeting” factors such as operating expenses. The definition of
“proceeds” enconpasses proceeds after subtraction of operating
expenses. See Webster’s Third New International Dictionary 1807
(1974); Black’s Law Dictionary 1242 (8th ed. 2004).

Logi cally speaking, uncritically applying the dictionary
definitions of these terns to the statute and the regul ation
would lead to contradictory results. Because the statute is

anbi guous, we may use |legislative history, see Patterson v.

Shunmat e, supra at 761; Fincher v. Conm ssioner, supra at 133-134,

to find the interpretation that can nost fairly be said to be
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enbedded in the statute, in the sense of being nost harnoni ous
wth its scheme and with the general purposes that Congress

mani f ested, see NLRB v. Lion Gl Co., supra at 297.1

Taken as a whole, the history of the fishing industry, the
| egi slative history underlying section 3121(b)(20), the preanble
to and the exanple in the regulation, and a | ogi cal and practi cal
interpretation of the statute suggest that Congress, in enacting
section 3121(b)(20), intended that proceeds after subtraction of
oper ati ng expenses depend on the anount of the catch. W do not
interpret the “depends solely” provision of section
31.3121(b)(20)-1, Enploynent Tax Regs., as precluding subtraction
of operating expenses from proceeds.

For several centuries, fishing boat crew nmenbers working
under the “lay” system have, for the nost part, received a share
of profits fromthe sale of the catch, or excess of revenues over

expenses, which is synonynous with “net proceeds”, rather than a

B\Where the statutory |anguage appears clear, we would
requi re unequi vocal evidence of |egislative purpose before
construing the statute so as to override the plain nmeaning of the
words used therein, see United States v. Am Trucking
Associ ations, 310 U. S. 534, 543-544 (1940); Huntsberry v.

Comm ssioner, 83 T.C. 742, 747-748 (1984), particularly where we
have a conpl ex set of statutory provisions marked by a high
degree of specificity, see Huntsberry v. Conm SsSioner, supra at
748; cf. Qccidental Petroleum Corp. v. United States, 231 C. d.
334, 685 F.2d 1346, 1348 (1982). The statutory |anguage of sec.
3121(b)(20) and the regulation is not clear. Sec. 3121(b)(20) is
not a statute with a conplex set of provisions marked by a high
degree of specificity. Even if the statute were clear, the

| egi slative history does not necessarily provide unequivocal

evi dence of |egislative purpose.
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share of the gross proceeds or a share of the fish thensel ves.

See, e.g., Thomas v. Gsborn, 60 U S. 22, 29-30 (1856) (“a

lay--that is, a participation in profits”); Putnamv. Lower, 236

F.2d 561, 573 n.2 (9th Cr. 1956) (“the word ‘lay’ neans a share
of the profits of a venture given in lieu of wages”); A d Point

Fish Co. v. Haywood, 109 F.2d 703 (4th Gr. 1940).

The report by the Senate Comm ttee on Finance indicates
Congr ess recogni zed | ongstandi ng i ndustry practices of paying
fishing boat workers on the lay systemw th a share of the
proceeds fromthe catch after subtraction of operating expenses.
See S. Rept. 94-938 (Pt. 1), supra at 384-385, 1976-3 C.B. (Vol.
3) at 422-423. Section 3121(b)(20) was enacted to provide
adm ni strative conveni ence and certainty to fishing boat owners
by elimnating the need to keep records to cal culate tax
obl i gations of fishing boat workers who received paynents on the
lay system w thout interfering with or changing the | ongstandi ng
| ay system of conpensation. See id. at 385-386, 1976-3 C. B
(Vol . 3) at 423-424.

Conpensati on under the |lay system necessarily neans that the
proceeds of the catch depend on factors other than the anmount of

the catch, including, but not limted to, the subtraction of

Bl ack’s Law Dictionary 905 (8th ed. 2004) defines “lay” in
the context of maritime law as: “A share of the profits of a
fishing or whaling trip, akin to wages, allotted to the officers
and seanen.”
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operating expenses. W do not believe that Congress, in enacting
section 3121(b)(20) to help fishing boat owners avoid financi al
hardshi p and enpl oynent tax record-keeping requirenents, intended
tolimt the beneficial effects of section 3121(b)(20) by
conferring self-enploynment status only on fishing boat crew
menbers who receive a share of proceeds with no subtraction of
operating expenses. To hold otherw se would classify as
enpl oyees a majority of crew nenbers, who, under the |lay system
usual ly receive a share of proceeds after subtraction of
oper ati ng expenses.

Because we are a court wth national jurisdiction over
l[itigation involving the interpretation of the Federal tax

statutes, see Lardas v. Conmi ssioner, 99 T.C 490 (1992),

adopting petitioners’ interpretation of section 3121(b)(20) would
throw the small boat fishing industry into turnoil and create
financial hardship for the owners.

Assuming as we do that nost, if not all, small fishing boat
owners have not filed Forns 940 and 941 to report and pay FUTA
and FI CA taxes for fishing boat workers who received proceeds
fromsal es of catches after subtraction of operating expenses,
the periods of limtation for assessnents of those taxes would
not have expired. Secs. 6501(a), 6503(a)(1l), 6213. Qur adoption
of petitioners’ interpretation of section 3121(b)(20) could be

applied retroactively to assess enpl oynent taxes for previous tax
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years in cases where boat owners treated as sel f-enployed their
wor kers who received a share of proceeds after subtraction of
operating expenses as determ ned under the lay system See S.
Rept. 94-938, (Pt. 1), supra at 385-386, 1976-3 C.B. (Vol. 3) at
423-424; Staff of Joint Conm on Taxation, General Explanation of
the Tax Reform Act of 1976, supra at 380-381, 1976-3 C. B. (\Vol.
2) at 392-393.%®  Any retroactive assessnments would rewite the
conpensati on bargains entered into by fishing boat owners and
operators with the workers in reliance on the applicability of
section 3121(b)(20). Such assessnents woul d create substanti al
financial hardship to the small fishing boat owners and a
wi ndfall to the workers, thereby frustrating the intent of
Congress in enacting section 3121(b)(20). Even if respondent
woul d appeal an adverse decision of this Court and suspend
efforts to collect enploynent taxes fromthe small fishing boat
owners, they would have contingent liabilities on their bal ance
sheets that could interfere with their ability to obtain |oans or

sell their busi nesses.

BUnder sec. 530 of the Revenue Act of 1978, Pub. L. 95-600,
92 Stat. 2885, fishing boat owners who erroneously classified
enpl oyees as sel f-enpl oyed m ght be relieved of enpl oynent tax
liability, and fishing boat workers, including petitioner, would
be deened not to be enpl oyees of the owners for enploynent tax
purposes, if certain conditions were satisfied. See Joseph M
G ey Pub. Accountant, P.C. v. Comm ssioner, 119 T.C 121, 130
(2002), affd. 93 Fed. Appx. 473 (3d Cr. 2004). There is no
record evidence whether the requirenments of sec. 530 of the
Revenue Act of 1978 would be applicable in the case at hand to
relieve the boat owners of enploynment tax liabilities.
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In enacting section 3121(b)(20), Congress stated that the
relationship of the small fishing boat owners with “pickup” crews
who share in the proceeds fromthe catch is nore simlar to a
joint venture than to an enpl oynent arrangenent. Generally, a
partnership is synonynous with a joint venture. See secs.

761(a), 7701(a)(2). A partnership generally requires a community

of interest in profits and | osses. See Conm ssioner v. Tower,

327 U.S. 280, 287-288 (1946). Historically, crew nenbers who
work on the lay system have shared in the “profits” of the
voyage. The partnership/joint venture anal ogy suggests Congress
intended the term“share of the proceeds of the catch” to include
proceeds after subtraction of operating expenses.®

Even though petitioners have a seem ngly pl ausi bl e ar gunent
that the “depends sol ely” provision of section 31.3121(b)(20)-
1(a)(2), Enploynment Tax Regs., is not satisfied if the share is
reduced by operating expenses, we interpret the “depends solely”
provi sion to nean that section 3121(b)(20) excludes from

“enpl oyment” services perfornmed for any additional paynent,

®An unsuccessful fishing trip is known in the fishing trade
as a “broker”. See The Dirigo First, 60 F. Supp. 675, 675-676
(D. Mass. 1945) (“If no fish is caught or for some other reason
there are no proceeds froma fish auction, the voyage is called
‘a broker’. * * * the nenbers of the crew go unpaid, unless the
owner or master chooses to nake a gratuitous distribution”);
O Hara Vessels, Inc. v. Hassett, 60 F. Supp. 672 (D. Mass. 1942).
The broker situation suggests the lay systemis simlar to a
joint venture because the fishing boat workers risk the | oss of
| abor, time, and possibly other personal expenses.
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whet her or not nmade fromthe proceeds of the catch, that is fixed
i n anobunt or calculated on an hourly or mninmum basis or other
manner unrelated to the anmpbunt of the catch

Section 31.3121(b)(20)-1(a)(2), Enploynent Tax Regs.,
provi des the followi ng exanpl e of renunerati on determ ned
“partially or fully” by a factor not dependent on the size of the
cat ch:

For exanple, if a boat is operated under a
remuneration arrangenent, e.g., a collective
agreenent which specifies that crew nenbers, in
addition to receiving a share of the catch, are
entitled to an hourly wage for repairing nets,
regardl ess of whether this wage is actually paid,
then all crew nenbers covered by the arrangenent are
entitled to receive cash renmuneration other than a
share of the catch and their services are not
excepted from enpl oynent by section 3121(b)(20).

[ Enphasi s added. ]

The preanble to the regul ati on states:

In order for a crewran to be consi dered sel f-enpl oyed
* * * The crew nenber nust receive in paynent for his
services a fixed share * * * of the proceeds fromthe
sale of the catch and he nust be entitled to no other
cash or property independent of the size of the
catch; * * * The anount of the crew nenber’s share
must depend solely on the anmobunt of the boat’s catch
and therefore the anount of the share cannot be fixed
at any mnimum (in dollars or weight) * * *.

* * * * * * *

The regul ation explicitly states that a crewran’s
share is not dependent solely on the anobunt of the
boat’s catch if the crewman is entitled under any

i ndi vidual or collective agreenent to any fee, hourly
wage, mnimum for services, or any other anount
unrelated to the size of the catch. * * * [45 Fed.
Reg. 57122 (Aug. 27, 1980).]
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We observe that an interpretation that the word “solely”

excl udes subtraction of operating expenses woul d not harnoni ze

with the origin, intent, and purpose of the statute to help the

smal | boat fishing industry. See Natl. Muffler Dealers

Association, Inc. v. United States, 440 U S. at 477. W do not

interpret the regulation nore strictly than section 3121(b)(20)
itself. Section 3121(b)(20) does not nention “solely”. The
regul ati on was not pronul gated substantially contenporaneously
with section 3121(b)(20); it was pronulgated in 1980, 4 years
after the statute. The regulation has not been anended to
reflect the enactnent of section 3121(b)(20)(A) in 1996, which

overrul ed Flam ngo Fish Corp. v. United States, 32 Fed. d . 377

(1994), and all owed paynents of $100 pers.
The purpose underlying the regulation and the use of the
word “solely” in the preanble is to preclude self-enpl oynent

status for crew nenbers who receive additional remuneration for

services in the formof “any fee, hourly wage, m ninmum for
services,” or “other cash or property independent of the size of
the catch”. (Enphasis added.) W al so observe, consistently
with our comment in the | ast sentence of section 2.a. of this
OQpinion, citing Langer’s An Introduction to Synbolic Logic, that
proceeds after subtraction of operating expenses is a subcl ass of
proceeds and that operating expenses that reduce the proceeds

differ fromthe disqualifying additional paynments referred to in
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the regul ation. Because the preanble, the regulation, and the
exanpl e specify the effects of “solely” on additional
remuneration paid to crew nenbers, the effect of “solely” on
ot her factors, including subtraction of operating expenses, is
properly excl uded.

The stipulation of facts, including the schedul es conputing
the proceeds earned by petitioner and the other crew nenbers from

each of the voyages of the Elizabeth R, indicates that the crew

menbers’ share was charged for operating expenses at three
different levels. For every voyage, the proceeds subject to
al l ocation between the crew nenbers and the fishing boat owner
and captain were reduced by two or three of fuel, ice, and
lubricating oil. For every voyage, the crew nenbers’ 50-percent
share was reduced by one or nore of paynents to |unpers and for
food, and on one occasion for “m scellaneous”. For four voyages,
petitioner’s individual crew nenber’s share was charged for
“clothing”, and for one voyage, he was charged for unspecified
“supplies”.

In our view, each of these types of charges, at whatever
| evel incurred and subtracted, does not change the character of
the share of proceeds that petitioner received as depending
“solely” on the anpbunt of the boat’s catch of fish within the
meani ng of section 3121(b)(20) and section 31.3121(b)(20)-

1(a)(2), Enploynent Tax Regs. Notw thstanding that none of these
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expenses depend on the anmount of the catch, the share of proceeds
of the catch that remains after subtraction of these expenses
consists solely of proceeds of the catch. The subtraction of
oper ati ng expenses does not constitute additional or fixed
conpensation. The crew nenbers’ share in the profits from each
catch does not depend partially or fully on any factor other than
t he amount of the catch within the neaning of the statute and the
regul ation.

The Senate Commttee on Finance stated that the catch is
sold upon return to shore and each crewran is “i medi atel y” paid
a percentage of the proceeds fromthe catch. Petitioners argue
that Congress, in using the word “imedi ately”, intended that the
fishing boat workers receive their share of the proceeds
i mredi ately after the sale of the catch without delay for
subtraction of operating expenses. W disagree with petitioners’
argunent. The word “immedi atel y” does not preclude a quick
conputation to subtract the amount of previously incurred
oper ati ng expenses.

C. Rev. Rul. 77-102 and Section 31.3121(b)(20)-1,
Empl oyment Tax Regs.

In Rev. Rul. 77-102, 1977-1 C. B. 299, the Conmm ssioner ruled
that crew nenbers were self-enployed even though they received a
share of the proceeds after subtraction of operating expenses.
Petitioners argue we should give little weight to Rev. Rul. 77-

102, supra, because the Secretary superseded or revoked it by



- 38 -
failing to nmention subtraction of operating expenses in
promul gati ng section 31.3121(b)(20)-1, Enploynent Tax Regs.,
t hereby nmaking Rev. Rul. 77-102, supra, inconsistent with the
regul ati on.
Even though revenue rulings do not have the force of |aw
and are nerely statements of the Conmi ssioner’s litigating and

adm ni strative position, Dixon v. United States, 381 U S. 68, 73

(1965), such rulings constitute a body of experience and i nfornmed
judgnent to which courts may properly resort for guidance in the

interpretation of revenue statutes and regul ati ons, Skidnore v.

Swift & Co., 323 U. S. 134, 140 (1944); Esden v. Bank of Boston,

229 F.3d 154, 169 n.19 (2d Cr. 2000); Gordon v. Conm ssioner, 88

T.C. 630, 636 n.3 (1987).

As it pertains to the subtraction of operating expenses,
Rev. Rul. 77-102, supra, has been relied upon and foll owed by the
industry for nore than 27 years w thout any substantial change.
During the | ast 27 years, neither Congress nor the Secretary took
advant age of the opportunity to invalidate Rev. Rul. 77-102,
supra. There has been no announcenent that the revenue ruling
has fallen into desuetude or has been revoked, nodified, or
invalidated by section 3121(b)(20), section 31.3121(b)(20)-1,

Enpl oyment Tax Regs., or a new revenue ruling. See Auto. G ub of

Mch. v. Comm ssioner, 353 U S. 180, 184 (1957); cf. Rauenhorst

v. Comm ssioner, 119 T.C 157, 170 (2002). Indeed, the
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Comm ssioner continued to rely on Rev. Rul. 77-102, supra, in

i ssuing Tech. Adv. Mem 2002-11-005 (Mar. 15, 2002) relating to
facts substantially identical to those of this case. See, e.g.,

Rauenhorst v. Commi ssioner, supra at 170. The fact that the

regul ati on was pronul gated after the revenue ruling suggests the
Comm ssi oner intended that section 31.3121(b)(20)-1(a)(2),
Enpl oyment Tax Regs., be consistent with Rev. Rul. 77-102, supra.

See Natl. Miuffler Deal ers Association v. United States, 440 U. S.

at 477; Peninsula Steel Prod. & Equip. Co. v. Commi ssioner, 78

T.C. 1029 (1982).

As it pertains to the subtraction of operating expenses, we
find Rev. Rul. 77-102, supra, is a reasonable interpretation of
the terns “depends” and “proceeds” in the statute and the
regulation. We find no significance in the failure of section
31.3121(b)(20)-1, Enploynment Tax Regs., to nention the
subtraction of operating expenses.

d. Section 3121(b)(20)(A) and the Canon “Expressi o Uni us
Est Exclusio Alterius”

Under section 3121(b)(20)(A), crew nenbers are not enpl oyees
if they receive cash paynents that do not exceed $100 per trip,
are contingent on a mninmumcatch, and are paid solely for
additional duties (e.g., as mate, engineer, or cook) for which
addi tional cash remuneration is traditional in the industry.

Under the canon of construction “expressio unius est

exclusio alterius”, if a statute specifies certain exceptions to
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a general rule, an intention to exclude any further exceptions

may be inferred. See Catterall v. Conm ssioner, 68 T.C 413, 421

(1977), affd. sub nom Vorbleski v. Comm ssioner, 589 F.2d 123

(3d Gr. 1978); see also Black’s Law Dictionary 581 (6th Ed.
1990) (“if [sic] statute specifies one exception to a general
rule or assunes to specify the effects of a certain provision,
ot her exceptions or effects are excluded”). Petitioners argue
that allowing for subtraction of operating expenses would
constitute an exception to section 3121(b)(20) that Congress
specifically precluded by enacting the $100 cash paynent
exception of section 3121(b)(20)(A).

The canon “expressi o unius est exclusio alterius” does not
apply to every statutory listing or grouping; the canon applies
only when the statute identifies “a series of two or nore terns
or things that should be understood to go hand in hand,” thus
raising the inference that a simlar unlisted termwas

del i berately excluded. Chevron U S. A, Inc. v. Echazabal, 536

US 73, 81 (2002); United States v. City of New York, 359 F. 3d

83, 98 (2d Cr. 2004). The canon can never override clear and

contrary evidences of congressional intent. Neuberger v.

Comm ssioner, 311 U S. 83, 88 (1940).

In enacting section 3121(b)(20)(A), Congress was focused on

“addi ti onal cash remuneration” that is “traditional in the

industry” and is “contingent on a m ni num catch” but does not
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necessarily depend on the anount of the catch. See sec.
3121(b) (20(A) (enphasis added); SBJPA sec. 1116, 110 Stat. 1452,
1762, 1996-3 C.B. 1, 931; S. Rept. 104-281, at 10 (1996).
Congress added section 3121(b)(20)(A) to conformto the reality
of longstanding fishing industry practices that allowed pers to
be paid to the mate, the cook, and the engineer. See S. Rept.
104- 281, supra at 10 (stating that the $100 exception woul d
recogni ze |l ongstandi ng i ndustry practice).

The issue of statutory interpretation presented is not
whet her to create anot her exception anal ogous to section
3121(b)(20)(A), but to interpret the original text of section
3121(b)(20) to determ ne whet her subtraction of operating
expenses fromthe proceeds of the catch prevents an individual’s
share of the proceeds from dependi ng on the anount of the catch.

The operating expenses are fixed expenses subtracted from
t he proceeds of the catch, whereas the $100 paynent exception
applies to additional rermuneration. The $100 cash paynent
exception and the subtraction of operating expenses are so
unrel ated and dissimlar that there is no inference or
implication that Congress intended, by injecting the $100 paynent
exception for pers under section 3121(b)(20)(A), to exclude the
reduction of proceeds by operating expenses that was enbedded in

the statute as originally enacted. See Chevron U S A, Inc., V.
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Echazabal , supra at 81; United States v. City of New York, supra

at 98.

3. Application of Section 3121(b)(20) in Light of CQur
Interpretation of the Statute and the Requl ati on

We hol d petitioner was sel f-enpl oyed under section
3121(b) (20) when he worked as a captain or crew nmenber of the
fishing boats in 1997.

Petitioner was self-enployed in his capacity as a crew
menber because as a crew nenber he received a share of 50 percent
of the proceeds fromthe catch. Petitioner was self-enployed in
his capacity as captain because he received a crew nenber’s share
and a percentage of the 50-percent of proceeds allocated to the
boat owner and capt ai n.

Even though petitioner was self-enployed in 1997,
petitioners failed to report or pay self-enploynent tax for
petitioner’s fishing activities as required by section 1401.

In the statutory notice, respondent correctly reclassified
$2,031 (40 percent of $5,077) of petitioners’ clained health
i nsurance prem uns as busi ness expenses reportable on Schedul e C,
see sec. 162(1), and all $4,438 of petitioners’ unreinbursed
enpl oyee busi ness expenses as busi ness expenses reportable on
Schedul e C, see sec. 162(a).

We hold petitioners are |iable under section 1401 for the

self-enploynent tax liability in the anount determ ned by
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respondent in the statutory notice, which properly takes into
account respondent’s adj ustnents.

4. Petitioners’ Oher Arqunents

a. Section 6050A

Section 6050A(a) provides, in pertinent part, that the
operator of a boat on which one or nore individuals perform
services described in section 3121(b)(20) is required to subm't
to the Secretary information regarding the identity of each
fishing boat worker if the worker receives a share of the
proceeds of the catch of fish, the ambunt so received, and any
cash remuneration described in section 3121(b)(20)(A).

Petitioners argue that the Fornms 1099-M SC do not require
boat owners to report the percentage of each fishing boat
wor ker’s share of the proceeds, thereby preventing the boat
owners from satisfying the requirenents of section 6050A
Petitioners m sread section 6050A. Although section 6050A(a)(2)
does require fishing boat owners to report the percentage of the
catch of fish if the worker receives a share of the actual fish
all that section 6050A(a)(4) requires, if the fishing boat worker
recei ves a share of the proceeds fromthe catch, is that the
fishing boat owner report the anmount of cash proceeds received by
the worker, not the percentage of the proceeds after sale of the

catch. There is no provision under section 6050A that precludes
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the fishing boat owner from subtracting operating expenses before
distributing the shares of proceeds.

b. Qur Prior Opinion in Anderson v. Commi Ssi oner

Petitioners were the petitioners in Anderson v.

Conmi ssioner, T.C. Menp. 2003-112, a case that concerned the

collection of petitioners’ outstanding self-enploynent tax
[tability for 1995 and incone tax liabilities for 1996 through
1997 under section 6330. The Court found the Appeals officer at
the section 6330 hearing did not abuse his discretion in refusing
to consider petitioners’ attenpt to contest the underlying nerits
of their 1995 self-enploynent tax liability. The Court rejected
their argunent that they were not liable for 1996 and 1997 i ncone
tax because the fishing boat owners failed to withhold the tax.
The Court noted that section 3121(b)(20) does not obviate their
obligation to pay incone tax.

In their answering brief, petitioners argue that Anderson
“repudi ates the requirenents of section 6330” and “di savows the
statutory schene for the collection of enpl oyee taxes” because
the Court did not find abuse of discretion in the Comm ssioner’s
refusal to consider the nmerits of their 1995 sel f-enpl oynent tax
liability.

Petitioners’ argunent is confusing and unpersuasive.

Suffice it to say: the proper forumfor review of our decision

in Anderson was the Court of Appeals; petitioners’ 1995 tax year
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is not properly before the Court in this case; petitioners’
argunment is not relevant to determne petitioner’s self-
enpl oynent status at issue in this case because petitioners did
not file this case under section 6330 and respondent has not yet
sought to collect petitioners’ 1997 self-enpl oynent tax
ltability. W observe in conclusion, however, that nothing we
say or do in the case at hand has any negative inpact on the
ultimate collectibility of the deficiency resulting from our
determ nati on

To reflect the foregoing,

Deci sion will be entered

for respondent.




