PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2011-84

UNI TED STATES TAX COURT

LESTER DALE ANDERSON, Petitioner V.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 9042-10S. Filed July 6, 2011

Lester Dal e Anderson, pro se.

Anna A. Long, for respondent.

JACOBS, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed. Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other

case.
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Respondent determ ned a deficiency of $4,472 in petitioner’s
Federal inconme tax and an addition to tax under section
6651(a) (1) of $861.75 for 2005. After concessions by respondent,
the issues remaining for decision are: (1) Whether petitioner is
entitled to deduct any of the nedical expenses clainmed on
Schedule A, Item zed Deductions, of his 2005 incone tax return
remai ning in dispute; (2) whether petitioner is entitled to
deduct any of the charitable contributions clained on Schedule A
of his 2005 incone tax return; (3) whether petitioner is entitled
to deduct any of the m scell aneous expenses clained on Schedule A
of his 2005 inconme tax return; and (4) whether petitioner is
liable for an addition to tax pursuant to section 6651(a)(1).

Al'l section references are to the Internal Revenue Code in
effect for 2005, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
California when the petition was fil ed.

| . | nt r oducti on

Petitioner has worked as a procurenent agent for nunerous
manuf act uri ng conpani es throughout his career. However, in 2005

he was unenpl oyed from January through June. Throughout this
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period, petitioner sought permanent enploynent. Petitioner filed
a claimfor unenploynent benefits with the State of California on
March 27, 2005.

Petitioner filed his 2005 Form 1040, U.S. Individual Incone
Tax Return, on May 19, 2008, nore than 2 years after it was due,
conputing his tax using a filing status of “Married filing
separately”. Petitioner clained an exenption for his wfe.
Petitioner’s wife did not file a tax return for 2005.1

Petitioner did not file Form 4868, Application for Automatic
Extension of Time To File U S. Individual Incone Tax Return, and
the record does not indicate that he otherw se requested an
extension of tinme to file his 2005 incone tax return.

Respondent di sputes three deductions that petitioner clainmed
on Schedule A of his 2005 inconme tax return. The first of the
di sput ed deductions is $15,749 in nedical expenses incurred for
petitioner’s and petitioner’s wfe s nmedical treatnents.
Respondent now concedes $11, 456 of these nedi cal expenses. The
second di sputed deduction is $7,660 in charitable contributions.
The third involves $7,538 of miscell aneous expenses related to
petitioner’s search for permanent enploynent. The relevant facts

relating to the di sputed deductions foll ow

Petitioner’s wife is disabled and recei ves nont axabl e
di sability and Social Security benefits.
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1. Petitioner’s Medical Expenses

On Schedul e A of his 2005 incone tax return, petitioner
deduct ed $15, 749 in unrei nbursed medi cal expenses for both
himsel f and his wife. Respondent initially disallowed the entire
deduction, but after review ng petitioner’s docunentation he
conceded $11, 456 of the clainmed nedi cal expenses. At trial
petitioner infornmed the Court that he was in contact with
i nsurance conpani es to procure additional docunentation with
respect to his wife’'s nedi cal expenses for 2005. The Court
agreed to keep the record open for 30 days to permt petitioner
to submt additional docunmentation. Petitioner ultimtely
provi ded a docunent from Prescription Solutions detailing his
wife's prescriptions in 2005 totaling $796.60. Concurrently with
t he subm ssion of this docunment, petitioner clainmd an additional
deduction for medical-related nmleage totaling $211.12 (520 niles
driven at 40.6 cents per mle).

[11. Charitable Contributions

Petitioner deducted $7,660 for charitable contributions with
respect to donations to two organi zations. The first of these
donations (noncash donations) relates to books, clothing, and
drapes petitioner gave to AMVETS Servi ce Foundation (AMETS). At
trial petitioner submtted a receipt from AWETS for: (1) “Bags

of Cothing”; (2) “Mscellaneous”; (3) “Drapes”; and (4)
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“Cher”.2 1In addition, petitioner submtted a list (prepared in
2008) setting forth values which he had assigned to the noncash

donati ons, as foll ows:

Val ue of Each ltem Tot al

ltem Quantity Assi gned by Petitioner Val ue

Cr af t maki ng 52 books $30 $1, 560
books

O her har dback 44 books 10 440
books

Cl ot hi ng 14 bags 40 560

Drapes & drapery 1 set 100 100

r od
M scel | aneous 1 200 200

The craftmaki ng books were given to petitioner by his
sister-in-law, who had collected themover a 25-year period.?
Petitioner and/or his wife had purchased the remaining itens
donat ed, but he presented no receipts or other docunentation as
to their costs.

The second donation relates to cash contributions petitioner
all egedly made to his church totaling $4,800. Petitioner avers

that each tine he attended church services he put “about $100”

2The AMVETS Servi ce Foundation receipt includes a disclainer
whi ch states that “AMETS is not required to value the property
it receives fromthe donor. 1|.R S. Code places the
responsibility for estimating the ‘fair market value upon the
donor.”

%Petitioner had previously attenpted to sell the books but
was unable to do so. Therefore, he decided to donate the books
to charity.
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cash into the collection basket. Petitioner asked his mnister
to give hima letter corroborating the anmounts of his
contributions, but the mnister declined to do so, stating: *
don’t think it would be the best thing to do.”

| V. M scel | aneous Expenses

Petitioner actively searched for a permanent job during his
period of unenploynent (January to June) in 2005. He ultimately
found tenporary enploynent follow ng the period in which he was
unenpl oyed.

On Schedul e A of his 2005 incone tax return, petitioner
deducted $7,538 in m scell aneous expenses. These expenses

consi sted of the follow ng:

l[tem Mont hl'y Anpunt No. of Mbnths Tot al
Cel l ul ar tel ephone $43. 80 12 $526
Newspaper 10. 00 12 120

In addition, petitioner clained mleage expenses of $6,677 with
respect to his job search (16,486 mles driven at 40.5 cents per
mle).* No docunentation corroborating any of the m scell aneous
expenses was submtted.

The cellul ar tel ephone expenses petitioner deducted were an

estimate of the portion of his tel ephone bill that were job-

‘W are mi ndful that the aforenentioned m scel | aneous
expenses total $7,323, not $7,538. No explanation for the $215
di fference was given
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search related calls. At trial he acknow edged that he “probably
overstated the estimate for cell phone” expenses.

The newspaper expenses deducted relate to the nonthly
charges petitioner incurred for newspaper delivery. Petitioner
mai ntai ns he reviewed the want-ads for job opportunities and
pursued all prom sing job openings. He clainms he read the
newspapers not for their news content, but rather for the want-
ads.

Petitioner did not keep a log detailing the m|eage for each
j ob-seeking trip or listing the nature of each trip, and he
admtted error in calculating the specific mleage. He stated
that he had actually driven 6,486 mles, which at 40.5 cents per
mle would reduce the anmount clainmed for job search mleage to
$2, 627.

Di scussi on

It is well established that deductions are a matter of
| egi slative grace, and taxpayers bear the burden of proving they

are entitled to all deductions clained. Rule 142(a); |1 NDOPCO

Inc. v. Conmi ssioner, 503 U S. 79, 84 (1992); New Colonial Ice

Co. v. Helvering, 292 U S. 435, 440 (1934). Moreover, taxpayers
must substantiate the anmount and purpose of the item deduct ed.

Hr adesky v. Conmm ssioner, 65 T.C 87, 89-90 (1975), affd. per

curiam540 F.2d 821 (5th Cr. 1976). Taxpayers are required to

mai ntain records that are sufficient to enable the Comm ssi oner
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to determine their correct tax liability. See sec. 6001;

Meneqguzzo v. Conm ssioner, 43 T.C. 824, 831-832 (1965); sec.

1. 6001-1(a), Income Tax Regs. Under certain circunstances, if a
t axpayer establishes entitlenment to a deduction but not the
anount, the Court may estimate the anount allowable. Cohan v.

Comm ssioner, 39 F.2d 540, 543-544 (2d Gr. 1930). W generally

wll not estimte a deducti bl e expense unless the taxpayer
presents sufficient evidence to provide sone basis upon which an

estimate may be nade. Vanicek v. Comm ssioner, 85 T.C 731, 742-

743 (1985).
Section 274(d) supersedes the Cohan doctrine for certain

categories of expenses. Sanford v. Conmm ssioner, 50 T.C 823,

827-828 (1968), affd. per curiam412 F.2d 201 (2d Gr. 1969).
Cenerally, a deduction is disallowed for travel expenses, neals
and entertainnment, and |isted property unless the taxpayer
properly substantiates: (1) The anount of the expense; (2) the
time and place of the expense; (3) the business purpose of the
expense; and (4) in the case of neals and entertai nnment (not

rel evant here), the business relationship between the taxpayer
and the persons being entertained. Sec. 274(d). Listed property
i ncl udes passenger autonobiles, sec. 280F(d)(4)(A) (i), and
cellul ar tel ephones, sec. 280F(d)(4)(A)(v). GCenerally,
deductions for expenses subject to the strict substantiation

requi renents of section 274(d) nust be disallowed in full unless
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t he taxpayer satisfies every el enent of those requirenents.

Sanford v. Conmm ssioner, supra at 827-828; Robi nson V.

Comm ssioner, T.C Meno. 2011-99; sec. 1.274-5T(a), Tenporary

I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
Cont enpor aneous | ogs are not required, but corroborative evidence
to support a taxpayer’s reconstruction of the elenents of an
expendi ture or use nust have “a high degree of probative value to
el evate such statenment” to the level of credibility of a
cont enpor aneous record. Sec. 1.274-5T(c)(1), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

Deductions for |isted property used for both personal and
busi ness purposes are disallowed unless the taxpayer establishes

t he amount of business use of the property. Robinson v.

Conmi ssi oner, supra; Asen v. Conmissioner, T.C Meno. 2002-42,

affd. 54 Fed. Appx. 479 (9th Cr. 2003); sec. 1.274-
5T(b)(6)(i)(B), Tenporary Inconme Tax Regs., 50 Fed. Reg. 46016
(Nov. 6, 1985).

| . Petitioner’s Medical Expenses

A taxpayer may deduct nedi cal expenses not conpensated for
by insurance or otherwise for hinself or herself, his or her
spouse, or a dependent as defined in section 152. Sec. 213(a).
Respondent concedes that petitioner is entitled to $11, 456 of the
cl ai med $15, 749 of nmedi cal expenses for 2005. Wth respect to

the remai ning $4, 293, as stated supra p. 4, petitioner produced
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docunentation sufficient to substantiate an additional $796. 60 of
medi cal expenses.

Wth respect to petitioner’s clained nedical autonobile
m | eage, petitioner has not satisfied the heightened
substantiation requirenments of section 274(d). W therefore
sustain respondent’s disall owance of the deduction.

In sum petitioner is entitled to deduct nedical expenses of
$12, 252. 60 for 2005.

1. Charitable Contributions

Petitioner claimed a charitable contribution deduction of
$7,660 on Schedule A of his 2005 incone tax return.

In general, section 170(a) allows a deduction for any
charitable contribution the payment of which is made within the
taxabl e year. Charitable contributions, however, are deductible
only if verified under regul ations prescribed by the Secretary.

Sec. 170(a)(1); Hewtt v. Conm ssioner, 109 T.C 258, 261 (1997),

affd. wi thout published opinion 166 F.3d 332 (4th Gr. 1998).

A. Cash Contribution to Petitioner’'s Church

Section 1.170A-13(a), Inconme Tax Regs., provides that if a
t axpayer makes a cash contribution, he shall maintain for each
contribution one of the following: (i) A canceled check; (ii) a
recei pt fromthe donee; or (iii) other reliable witten records
showi ng the nane of the donee, the date of the contribution, and

t he anobunt of the contri bution. Petitioner mai ntai ned none of



- 11 -

these records. Because petitioner did not substantiate his cash
contributions, we sustain respondent’s disallowance of the
deducti on.

B. Noncash Contribution to AMVETS

For charitable contributions made in property other than
cash, the value of the contribution is the fair market val ue at

the time of contribution. Hewi tt v. Conmmi ssioner, supra at 261

sec. 1.170A-1(c)(1), Incone Tax Regs. The fair market val ue of
contributed property is the price at which the property would
change hands between a willing buyer and a willing seller,

nei t her bei ng under any conpul sion to buy or sell and both having
reasonabl e knowl edge of relevant facts. Sec. 1.170A-1(c)(2),

| ncome Tax Regs.

In general, for noncash charitable contributions, a taxpayer
must maintain for each contribution a receipt fromthe donee
showi ng the nane of the donee, the date and | ocation of the
contribution, and a description of the donated property in detai
reasonably sufficient under the circunstances. See sec. 1.170A-
13(b) (1), Inconme Tax Regs.

Petitioner provided no docunentation describing the
contributed property beyond referring to the noncash
contributions as “lace books” (i.e., the craftnmaking books),

“har dback books”, bags of clothing, drapes and drapery rod, and

“m scellaneous”. The reliability of the list of property
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petitioner donated to AMVETS is weakened by the fact it was
prepared in 2008, not 2005. Mreover, it appears that in many
cases (e.g., the craftnmaki ng books) petitioner’s valuations are
high. And petitioner candidly admtted that the valuation for
the property contributed was sinply a “fair nunber” that he
“arbitrarily” estimated. Consequently, we are unable to
determ ne or estimate with any degree of certainty the correct
val ue of the noncash property petitioner donated to AMETS. W
therefore sustain respondent’s disall owance of the deduction.

[11. M scel | aneous Expenses

M scel | aneous expenses are deductible to the extent they are
al | owabl e and exceed 2 percent of adjusted gross incone. Sec.
67(a). M scell aneous expenses include job-seeking expenses so
| ong as the taxpayer seeks enploynent in his current trade or
busi ness and the expenses are directly connected with the trade
or business. Secs. 67(b), 162; Rev. Rul. 77-16, 1977-1 C B. 37.

A Newspaper Expenses

Petitioner deducted newspaper expenses of $120, asserting
t hat he purchased the newspapers solely to assist in his job
search. Section 262(a) disallows a deduction for personal,
living, or famly expenses. The taxpayer bears the burden of
provi ng that an expense was for business or incone-producing

pur poses rather than for personal reasons. Walliser v.

Conmm ssioner, 72 T.C. 433, 437 (1979).
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The purchase of general circul ati on newspapers is a personal

expense that taxpayers may not deduct. Stenkowski V.

Commi ssioner, 690 F.2d 40, 47 (2d Cr. 1982), affg. in part and

revg. in part 76 T.C. 252 (1981). W therefore sustain
respondent’ s di sall owance of the deduction for newspaper
expenses.

B. Cellular Tel ephone and Aut onobil e Expenses

As noted supra p. 8, cars and trucks and cellul ar tel ephones
are “listed property” pursuant to section 280F(d)(4)(A) (i) and
(v), respectively.

Wth respect to petitioner’s cellular tel ephone expenses,
petitioner did not present his tel ephone bills or any other
docunents evidencing that the expenses were incurred. Further,
he did not present any evidence to denonstrate the business
pur pose of the expenses. Moreover, petitioner admtted at trial
that the estimate he used on his self-prepared |ist was
incorrect. At trial he said the nonthly cost was “probably
around $25”. However, that, too, was only a guess. W do not
doubt that petitioner used his cellular tel ephone to assist in
his job hunt, but petitioner’s testinony alone is not sufficient
to meet the requirenents of section 274(d).

Wth respect to petitioner’s autonobile m | eage deducti ons,
again petitioner failed to denonstrate the busi ness purpose of

t he autonobil e use or distinguish between his personal use vis-a-
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vi s business use of the autonobile. Mreover, petitioner’s |ist
contai ned, by his own adm ssion, nunerous errors, and is not an
adequate record within the purview of section 274(d). Again, we
do not doubt that petitioner used his car in his job search, but
his testinony is not sufficient to neet the requirenents of
section 274(d).

We therefore sustain respondent’s denial of petitioner’s
cellul ar tel ephone and aut onobi |l e expense deducti ons.

V. Addition to Tax Under Section 6651(a)(1)

Section 6651(a)(1l) inposes an addition to tax for a
taxpayer’s failure to tinely file an incone tax return unless the
failure to file is due to reasonable cause and not wllfu
neglect. This addition to tax consists of adding to the anount
required to be shown as tax on the return 5 percent of the anount
of such tax for each conplete or partial nonth in which the
failure to file continues, up to a maxi num of 25 percent in the
aggregate. 1d. Respondent has the burden of production pursuant
to section 7491(c). To satisfy that burden, respondent nust
produce sufficient evidence denonstrating that it is appropriate

to inpose the addition to tax. See Higbee v. Comm ssioner, 116

T.C. 438, 446 (2001). Once respondent has nmet his burden of
production, petitioner nmust conme forward with evidence sufficient
to persuade the Court that respondent’s determnation is

i ncorrect. |d. at 447.
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Respondent has satisfied his burden of production. The
record clearly reflects that petitioner did not tinely file his
2005 income tax return. And petitioner has not denonstrated that
his failure to tinmely file his 2005 incone tax return was due to
reasonabl e cause and not due to willful neglect.®

At trial petitioner candidly admtted that he would not file
Federal incone tax returns if he believed he was due a refund.
“I'f they owe nme noney, | don't file.” Petitioner believed that
he was owed a refund in 2005; hence he did not file a tax return
for 2005. However, by 2008, petitioner’s wife convinced himto
file a tax return for 2005. As it happened, respondent, upon
reviewing the late-filed tax return, determ ned that petitioner
had a deficiency in tax, which according to petitioner,

“dunbf ounded” hi m

Petitioner has not denonstrated reasonable cause for the
delay in filing his 2005 Federal incone tax return. He is
therefore liable for the section 6651(a)(1) addition to tax.

To reflect concessions, and to take into account the

addi ti onal $796. 60 of nedical expenses petitioner substanti ated,

SReasonabl e cause requires a taxpayer to denpnstrate that he
exerci sed ordi nary busi ness care and prudence but nonet hel ess was
unable to file a return within the prescribed tine. United
States v. Boyle, 469 U S. 241, 245-246 (1985); Bruner v.

Comm ssioner, T.C Menp. 1998-246.
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respondent nust reconpute both the tax deficiency and the

addition to tax for 2005.°6

Deci sion will be entered

under Rul e 155.

When petitioner submtted posttrial nedical expense
docunent ation, he requested that his filing status for 2005 be
changed frommarried filing separately to married filing jointly.
Wil e a taxpayer in general may change his filing status, this
change may not be made after the Conmm ssioner has mailed a notice
of deficiency to either spouse and there has been a tinely filing
of a petition in this Court with respect to the notice. Sec.
6013(b)(2)(B). Moreover, petitioner provided no evidence that
his wife intended to file jointly with himfor 2005. See, e.g.,
Et esam v. Conmi ssioner, T.C Meno. 1998-73.




