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R issued P a notice of federal tax lien for the taxable
years 1996-2000. P then requested a CDP hearing to review R s
proposed collection action for the years 1990-2000. R
subsequently issued P a notice of intent to levy for the taxable
years 1990-1994. R then issued a notice of determ nation
sustai ning the proposed collection action, and Ptinely filed a
petition for review R then noved to dismss the petition for
t axabl e years 1990- 1994.

Hel d, under sec. 6330(a)(3)(B), a taxpayer has the right “to
request a hearing during the 30-day period” before the day of the
first levy for a particular tax period, and prenature requests
for a CDP hearing cannot lead to a valid notice of determ nation
and jurisdiction in this Court under sec. 6330(d).

Tinothy Tierney, for petitioners.

Hi eu Nguyen, for respondent.
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OPI NI ON

HOLMES, Judge: A taxpayer who gets a notice telling him
that the IRS is about to levy on his property has thirty days to
ask for a collection due process (CDP) hearing. |If his request
is late, we know what happens--he gets no CDP hearing. But what
if his request is early?

This is the novel question raised by this notion to di sm ss.

Backgr ound

On Septenber 28, 2001, the Conm ssioner sent Anthony and
Lena Andre a notice that the IRS had filed a federal tax lien on
their property to collect unpaid taxes from 1996 through 2000.
In keeping with the RS s standard procedure, the notice included
a formfor the Andres to fill out and return if they wanted a
hearing to discuss the lien. The Andres filled out the form but
in the space marked “Taxable Period(s)” wote down “1990-2000."
They al so checked a box on the formstating that they disagreed
with the IRS s “notice of |levy.” Because the IRS had sent them
only a notice of federal tax lien, the IRS reacted by sendi ng out
a formletter on Cctober 5, telling themthey had checked the
wrong box, and including another blank CDP Hearing request form
The Andres filled in that form and this tinme checked the “lien”
box, but they again filled in “1990-2000" in the *“Taxabl e
Period(s)” space. They nailed it on Cctober 12.

On Decenber 13, 2001, the Comm ssioner sent the Andres



- 3 -

anot her notice, this one telling themthat the IRS intended to

| evy on their property to collect their unpaid taxes from 1990-
94. To finish this picture of confusion, the Comm ssioner then
sent the Andres a notice of determ nation on January 16, 2004.
This notice of determ nation discusses only respondent’s notice
of federal tax lien for 1996-2000, but its first and third pages
prom nently |ist--under the heading “Tax Periods”--both 1990-94
and 1996- 2000.

The Andres filed a tinely petition in Tax Court. The
Comm ssi oner noved to dism ss the case for lack of jurisdiction
and to strike as to tax years 1990-95. |IRS records show that the
Andres don’t owe any tax for 1995, and they do not contest the
Comm ssioner’s notion to dismss as to that year. But our
deci sion on the other years that the Conm ssioner seeks to
di sm ss depends on whether the Andres’ premature request for a
CDP hearing for their 1990-94 tax years was valid; and whet her
t he Comm ssioner’s issuance of a notice of determ nation that
mentions those years cures any defect.

Di scussi on

Once the Conm ssioner assesses a tax, he is allowed to
coll ect any unpaid portion of it by filing |liens against, and
| evying on, a taxpayer’'s property. But first (with sone
exceptions that aren’t present here), he has to notify the

t axpayer whose property he wants to take. He does this with



- 4 -

noti ces on standard forms--commonly, if prosaically, called the
Notice of Federal Tax Lien (NFTL) and Notice of Intent to Levy
(NI'L).

The Code all ows taxpayers who are sent one of these notices
a right to a hearing--commonly called a CDP hearing--before the
| RS can use a lien or levy to collect the unpaid taxes. Under
section 6320(a)(3)(B),! a taxpayer has the right “to request a
heari ng during the 30-day period beginning on the day after the
5-day period” after the filing of the notice of the lien. Under
section 6330(a)(3)(B), a taxpayer has the right “to request a
heari ng during the 30-day period” before the day of the first
levy for a particular tax period.

An | RS enpl oyee presides at a CDP hearing and then issues a
noti ce of determ nation on whether the collection nethod proposed
by the Comm ssioner is appropriate. Secs. 301.6320-1(b)(2), QA-
B3, 301.6330-1(e)(3), QA-E8(i), Proced. & Adm n. Regs. Once the
| RS sends out a notice of determ nation, a taxpayer who wants to
challenge it in Tax Court nust file his petition within 30 days.

This usually makes figuring out whether or not we have
jurisdiction fairly easy--we have jurisdiction if there is a

valid notice of determnation and a tinely petition for review

1 Unl ess otherwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended.
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Lunsford v. Comm ssioner, 117 T.C. 159, 161 (2001). In deciding

whet her we have jurisdiction, we do not generally go behind the
notice. “[l]f Appeals issues a notice of determ nation that
clearly enbodies the Appeals officer’s determ nation concerning
collection by way of levy and the taxpayer tinely files a
petition contesting the determ nation,” then we have

jurisdiction. Kimv. Conm ssioner, T.C Meno. 2005-96.

We have al so held, though, that the Comm ssioner has no
power to waive or extend section 6320 and section 6330's tinme

l[imts for requesting a CDP hearing. Morhous v. Conm Ssioner,

116 T.C. 263, 270 n.5 (2001); Kennedy v. Conm ssioner, 116 T.C.

255, 262 (2001). And, if a taxpayer nekes a tinely request for a
CDP hearing, but the Comm ssioner sends himsonething other than
a notice of determnation at its conclusion, we don’'t just say
“no notice of determnation, no jurisdiction”, but we | ook to see
whet her what the IRS sent out should be treated as a notice of

det er mi nati on. See Craig v. Commi ssioner, 119 T.C. 252, 259

(2002) .

The Comm ssioner’s first argunent in favor of his notion is
that the Andres’ request for a CDP hearing was effective only for
t he 1996- 2000 years because it was prenmature for the 1990-94
years. Wthout a tinely request, he contends, there can be no
valid notice of determ nation and so no jurisdiction. The key

| anguage in the Code is section 6330(a)(2), which states that an
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NI L nmust be nailed “not |ess than 30 days before the date of the
first levy with respect to the anount of the unpaid tax for the
taxabl e period.” The sane section then says that the NI L nust
notify the taxpayer of his right “to request a hearing during the
30-day period under paragraph (2).” Sec. 6330(a)(3)(B) (enphasis
added) .

The use of the word “during” strongly suggests that a
premature request for a CDP hearing is not valid. This
suggestion i s strengthened when one considers the regul ati ons.

No fewer than four tines, they state or inply that there is a
definite window within which a taxpayer has to ask for his
heari ng:

1 “The taxpayer nust request the CDP hearing within the

30-day period commencing on the day after the date of

the CDP Notice [i.e., either the NIL or NFTL].”
Sec. 301.6330-1(b)(1), Proced. & Adm n. Regs.;

“[ T] he CDP hearing nust be requested during the 30-day
period that comences the day after the date of the CDP
Notice.” Sec. 301.6330-1(c)(1), Proced. & Adm n.

Regs. ;

“A taxpayer nust submt a witten request for a CDP
hearing within the 30-day period comrenci ng the day
after the date of the CDP Notice issued under section
6330.” Sec. 301.6330-1(b)(1), Proced. & Adm n. Regs.;
and

Sec. 301.6330-1(c)(3), Exanple (1), Proced. & Adm n.
Regs. (the sane).

In the face of seemngly plain statutory | anguage and even
pl ai ner regul ations, the Andres’ position does not | ook very

strong. But they can point to simlar areas of |aw where
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premature requests are “related forward” to the first date on
whi ch they could be made. The best known is Federal Rul e of
Appel | ate Procedure 4(a), which requires a notice of appeal to be
filed “wwthin 30 days after the judgnment or order appeal ed from
is entered.” That rule was anended in 1979 to allow the relation
forward of prematurely filed appeals to the date of entry. Fed.
R App. P. 4(a)(2).

The Advisory Comm ttee Notes make clear, though, that even
before the 1979 anmendnent, such premature notices were effective.
Fed. R App. P. 4(a)(2), 28 U S.C. app. at 587 (2000). The
consensus view was that “unlike a tardy notice of appeal, certain
premature notices do not prejudice the appellee and that the
techni cal defect of prematurity therefore should not be all owed

to extinguish an otherw se proper appeal.” FirsTier Mrtgage Co.

V. Investors Mrtgage Ins. Co., 498 U S 269, 273 (1991). This

| enient reading of the rule’s | anguage “was intended to protect
the unskilled litigant who files a notice of appeal froma
deci sion that he reasonably but m stakenly believes to be a final
judgment, while failing to file a notice of appeal fromthe
actual final judgnent. 1d. at 276.

An even closer analogy is rooted in section 6330 itself.
Section 6330(d) (1) governs the case of a taxpayer who appeal s

fromthe Conmm ssioner’s notice of determ nation after a CDP



- 8 -
hearing, but appeals to the wong court.? 1In such cases, the
Code says, “a person shall have 30 days after the court
determ nation to file such appeal with the correct court.”
(Enmphasi s added.)
In the one case that has construed this part of section
6330, the analogy to premature notices of appeal prevailed. That

case was Render v. IRS, 309 F. Supp. 2d 938 (E.D. Mch. 2004).

I n Render, the taxpayer wanted to chall enge a notice of
determ nation sustaining an NIL to collect on enpl oynent taxes.
She filed a petition in our Court--but this was the wong venue,
because the Tax Court doesn’t have jurisdiction over enploynent
taxes. The IRS pointed this out inits notion to dismss for
| ack of jurisdiction, and the Tax Court sent Render an order
setting a deadline for her to respond. Wthout filing any
response in Tax Court, Render went to District Court and filed a
conplaint there. But she filed her conplaint well|l before the Tax
Court issued its ruling on the Conm ssioner’s notion to dismss.
The Governnent then noved in District Court to dismss the
conplaint, on the ground that she had not filed it within 30 days
after her Tax Court petition was di sm ssed.

The District Court denied the nmotion. |t recognized that

Render had “failed to conply with the strict terns of the

2 This results fromour Court’s jurisdiction over CDP
appeal s only where we have “jurisdiction of the underlying tax
ltability.” Sec. 6330(d)(1). (This usually neans incone taxes).
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statute,” 1d. at 943, but reasoned that

Just as clearly, however, Plaintiff’s course of action
conported with the obvious intent of the statute--
namely, to provide only a limted wi ndow of opportunity
to cure a mstaken filing with the wong court.
Presumably, Plaintiff had no argunent to offer agai nst
the IRS s contention that the Tax Court |acked
jurisdiction over her appeal. No statutory purpose
woul d have been advanced if Plaintiff had awaited a

formal Tax Court ruling on this point before commencing
this action.

We believe, however, that the Andres’ case is not enough
like FirsTier or Render. Even setting to one side the question,
addressed by neither party, of whether the Conmm ssioner’s
regul ations--so clear on this point--can trunp a nere rul e of
construction, we note that both the Suprenme Court in FirsTier and
the District Court in Render carefully described a key reason for
allowing the premature filings in those cases to be effective:
| ack of prejudice to the other party. See FirsTier, 498 U S. at
273 (“certain premature notices do not prejudice the appellee”);
Render, 309 F. Supp. 2d at 944 (premature filing of conplaint
“caused no conceivable prejudice to the opposing party”).

Al l ow ng premature CDP requests to be effective, in
contrast, would cause prejudice to the Comm ssioner. The IRS is
a bul k- processi ng organi zati on that sends and recei ves hundreds
of mllions of notices and returns each year. |If the systemis
to work, alnost all of those notices and returns have to quickly

fit into pigeonholes (or their nodern-day equival ent, the
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dat abase field), rather than becone the object of contenplation
by a IRS clerk charged with finding the right place to put a
particul ar piece of correspondence. This is especially inportant
when a taxpayer’s relation to the IRS reaches the point of
enforced collection through levy. Section 6330(e) requires the
Comm ssi oner--once he receives a request for a CDP hearing--to
stop trying to levy, to start tolling the period of limtations
for collection and any crimnal prosecution, as well as to tol
the period for a taxpayer to file a refund or wongful |evy suit
under section 6532.

The I RS keeps track of taxpayers by tax year, and it
organi zes its attenpts at collection by tax year. Wen a
taxpayer gets a NFTL or NIL for a particular tax year, the
proposed collection action is noted in the file for that tax year
alone. And the IRS is |enient about what counts as a CDP request
that comes in during the 30-day wi ndow starting after it mails
out an NIL: It allows a “witten request in any form” Sec.
301.6330-1(c)(2), A-Ci1(i), Proced. & Adm n. Regs. The eye of the
| RS, to paraphrase the psalmst, is only at that nonent open
“upon those who fear him upon those that hope in his nercy.” O
at | east upon those asking for a CDP hearing.

But this |enience about the formof a request, conbined with
severity about when the request can be received, also reflects

the human limts of the RS in processing as efficiently as



- 11 -
possi bl e the correspondence that it receives froma nultitude of
taxpayers. N Ls and NFTLs are sent out in great volune: 1In
fiscal year 2003, for exanple, governnment statistics show that
the IRS issued nore than 1.5 mllion levies and filed over
500,000 liens. TIGIA Rept. 2004-30-083, “Trends in Conpliance
Activities Through Fiscal Year 2003,” Doc 2004-9294, 2004 TNT 84-
16, figs. 16 & 17 (April 2004).

The Code’ s provisions on collection, and the IRS s data
processing, are geared to a particular sequence of actions--
notice of levy, request for a CDP hearing, suspension of
col l ection, holding a CDP hearing, issuing a notice of
determ nation after a CDP hearing, judicial review, and only then
actually levying. W think the Conm ssioner is right when he
argues that allow ng a taxpayer to disrupt this sequence with a
premature CDP request would be quite likely to cause prejudice.
It would, for exanple, let taxpayers unilaterally suspend
coll ection action against them under section 6330(e) even before
the I RS decided whether to try to collect through a levy. It
woul d cause confusion in calculating the period of limtations
affected by the suspension of collection that a proper CDP
request triggers. And it would force the IRS to | ook through
every piece of correspondence sent in by a taxpayer concerning an
unpaid liability to judge whether it sufficed as a CDP hearing

request .
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We therefore conclude that premature requests for a CDP
hearing are not effective.?

The Andres’ alternative argunent is that the defect in their
request doesn’t matter because the notice of determ nation covers
1990-94 anyway. This rests too heavily on what seens to have
been a typo. W have consistently held that if the IRS did not
make a determ nation about a specific tax year under section
6330, “the absence of a determ nation is grounds for dismssal of

a petition regarding such period.” Lister v. Conm ssioner, T.C

Menpo. 2003-17; see also Ofiler v. Conmm ssioner, 114 T.C. 492,

498 (2000).

In this case, the notice of determ nation’s summary and
recomendati on begins by stating “You requested a hearing with
Appeal s under the provisions of IRC 8§ 6320 as to the
appropriateness of a Notice of Federal Tax Lien.” It ends with
“[t]he Notice of Federal Tax Lien is sustained.” There is
nowhere a nention of the NIL for tax years 1990-94.

We therefore conclude that the Conm ssioner had no

obligation to grant the Andres a CDP hearing and issue a

3 There is one small category of premature requests which
t he Comm ssioner hinself regards as valid--those nmade during the
five-day period after a taxpayer is sent a NFTL, but before the
30-day period under section 6320 begins to run. See sec.
301.6320-1(c)(2), A-C3, Proced. & Adm n. Regs. He treats these
premature requests, much |ike premature notices of appeal, as
filed on the first day of the 30-day period. The Andres’ case
does not fall into this category.
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determ nation in response to their premature request chall enging
his collection action for the 1990-94 tax years. W also
conclude that the determ nation he did issue does not cover those

earlier years.

An order granting respondent’s

nmotion to disniss as to taxable

vears 1990-1996 will be issued.




