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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references
are to the Internal Revenue Code as anended, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency of $4,800 in petitioner’s
Federal inconme tax for 2003.

Petitioner concedes that respondent’s disall owance of
$20, 419 of m scel |l aneous deductions on Schedule A Item zed
Deductions, is correct to the extent of $17,033. Respondent
concedes that petitioner is entitled to deduct tax preparation
fees of $225 on Schedule A. The issues renaining for decision
are whether: (1) Petitioner is entitled to deduct unreinbursed
travel and neal expenses as m scel | aneous expenses; (2)
petitioner is allowed the standard deducti on on Form 1040NR, U.S.
Nonresi dent Alien Income Tax Return; (3) respondent is estopped
to assert the deficiency due to oral representations by his
agent; and (4) petitioner is entitled to an abatenent of interest
on the deficiency.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and exhibits received in evidence are
i ncorporated herein by reference. At the time the petition was

filed, petitioner was living in New YorKk.
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Petitioner is an Italian national working in the United
States for the National Institutes of Health (NIH)! as a nedi cal
researcher under a “J-1 Visa”.?

Petitioner filed a 2003 Form 1040NR, U.S. Nonresident Alien
| nconme Tax Return, claimng $23,568 of item zed deductions
including State income taxes of $4,148, U. S. charitable
contributions of $190, and job and m scel |l aneous expenses of
$19,230. Petitioner also clainmed a tax refund of $4, 553 that
respondent sent to petitioner on July 2, 2004.

Respondent subsequently requested additional information
frompetitioner with respect to several itens on the return,
including his status as an alien. Petitioner replied to the
request for information, but respondent issued the statutory
notice of deficiency that is the subject of this case. After the
i ssuance of the notice of deficiency, petitioner wote a letter
to respondent expressing his disagreenent wth the notice of
deficiency. Respondent sent to petitioner in reply Letter 555
(DO, Reconsideration After Statutory Notice, stating that there

was no justification for any change in the proposed adjustnents

INIH i s an agency of the Federal Governnent within the
Public Health Service, which is a unit of the U S. Departnent of
Heal th and Human Services. See 42 U . S.C secs. 201-203 (2006).

2A J-1 visa allows certain foreign nationals a tenporary
presence in the United States to conduct certain activities,
anong them studyi ng, teaching, or assisting wth research. See 8
U S C secs. 1101(a)(15)(J), 1182(j) (2006); Korvah v. Brown, 66
F.3d 809, 810 (6th Cr. 1995).
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in the notice of deficiency. Petitioner, after receiving the
Letter 555 (DO, remitted to respondent $4,250 by a persona

check bearing the notation “Form 1040NR 2003 Final Settlenent Tax
Liability”.

Di scussi on

CGenerally, the Comm ssioner’s determnations in a notice of
deficiency are presunmed correct, and the taxpayer has the burden
of proving that those determ nations are erroneous. See Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). 1In sone

cases the burden of proof with respect to relevant factual issues
may shift to the Conmm ssioner under section 7491(a). Petitioner
did not present evidence or argunent that he satisfied the

requi renents of section 7491(a). Therefore, the burden of proof
does not shift to respondent.

Petitioner contends that he is entitled to deductions of
$2,886 for unrei nbursed busi ness travel expenses and $275 for
unr ei nbursed neal expenses, or, in the alternative, the standard
deduction. Petitioner argues that he is not liable for a
deficiency because he relied on the erroneous oral advice of an
agent of respondent. Petitioner also seeks a waiver of al

interest on the proposed deficiency.



Expenses for Meals and Travel

Busi ness or Personal Expenses

Section 162 generally allows a deduction for ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. Generally, no deduction is
all owed for personal, living, or famly expenses. See sec. 262.
An enpl oyee’s trade or business is earning his conpensation, and
generally only the expenses that are related to the continuation

of his enploynent are deductible. Noland v. Conm ssioner, 269

F.2d 108, 111 (4th Cr. 1959), affg. T.C. Meno. 1958-60. The
t axpayer nust show that any clai ned busi ness expenses were
incurred primarily for business rather than social reasons. See

Rul e 142(a); Walliser v. Conm ssioner, 72 T.C. 433, 437 (1979).

To show that the expense was not personal, the taxpayer nust
denonstrate that the expense was incurred primarily to benefit
hi s busi ness on the continuation of his enploynment and there nust
have been a proxi mate rel ationship between the clai med expense

and his business. See Walliser v. Conm ssioner, supra at 437.

Section 274 Expenses

Certain business deductions described in section 274 are
subject to strict rules of substantiation that supersede the

doctrine in Cohan v. Conm ssioner, 39 F.2d 540 (2d Cr. 1930).

See sec. 1.274-5T(a) through (c), Tenporary Inconme Tax Regs., 50

Fed. Reg. 46014 (Nov. 6, 1985). Section 274(d) provides that no



- b -
deduction shall be allowed with respect to: (a) Any traveling
expense, including neals and | odgi ng away from hone; (b) any item
related to an activity of a type considered to be entertainnent,
anmusenent, or recreation; or (c) the use of any “listed
property”, as defined in section 280F(d)(4), unless the taxpayer
substanti ates certain el enents.

To nmeet the requirenents of section 274(d), the taxpayer
must present adequate records, or sufficient evidence to
corroborate the taxpayer’s own testinony, to establish: (1) The
anount of the expenditure or use based on the appropriate neasure
(mleage may be used in the case of autonobiles), (2) the tine
and place of the expenditure or use, (3) the business purpose of
the expenditure or use, and (4) the business relationship to the
t axpayer of each expenditure or use in the case of an
ent ertai nment expense.

In general, “adequate records” neans an account book, diary,
log, or simlar record and docunentary evidence which in
conbi nation are sufficient to establish each elenent of an
expenditure. Sec. 1.274-5T(c)(2), Tenporary lIncone Tax Regs., 50
Fed. Reg. 46017 (Nov. 6, 1985). Corroborative evidence required
to support records not nade at or near the time of the
expendi ture nust have a high degree of probative value. Sec.
1.274-5T(c) (1), Tenporary Income Tax Regs., 50 Fed. Reg. 46016

(Nov. 6, 1985).



Rei nbur senent by Enpl oyer

In addition to the above requirenents, business expenses of
t he enpl oyer cannot be converted into the enpl oyee’ s business
expenses by the nere failure of an enployee to seek

r ei nbur senment . Kennelly v. Conmm ssioner, 56 T.C. 936, 943

(1971), affd. w thout published opinion 456 F.2d 1335 (2d Cr
1972); Stolk v. Conm ssioner, 40 T.C. 345, 356 (1963), affd. per

curiam 326 F.2d 760 (2d Cr. 1964). The enpl oyee has the burden
of establishing that the enployer would not reinburse the expense
had t he enpl oyee requested rei nbursenent. Podens v.

Comm ssioner, 24 T.C. 21, 22-23 (1955).

Petitioner’'s Evidence

Petitioner offered as evidence of his neals and travel
expenses: (a) An Air France recei pt and boardi ng pass for a
$2,063 round trip flight between Washington, D.C., and Rone,
ltaly, in April 2003; (b) an Air France receipt for an $823. 40
round trip flight between Washington, D.C., and Rone, Italy, in
Decenber 2003; and (c) a handwitten |letter dated August 8, 2007,
purporting to be froma Dr. Gulia Piaggio (Dr. Piaggio), staff
scientist, experinental oncol ogy departnent, “Molecul ar
Oncofl uesi s Laboratory”, in Rone, Italy. According to the letter
fromDr. Piaggio, petitioner “visited ny |aboratory for work
related i ssues” on dates at or near the tine of the flights for

whi ch petitioner produced his receipts.
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Petitioner testified that he had no docunentation from N H
to show that either of his trips to Rome was taken as part of his
enpl oynent. Petitioner admtted that “we were able to get plane
tickets [from NIH when going to neetings.” Wen he was asked by
the Court why he did not get his tickets fromNH, he replied:

“I don’t know.”

The Court finds that petitioner has not shown that his neal
and travel expenses were business and not personal expenses, that
he has substantiated the expenses as required by section 274, or
that his enployer would not have reinbursed himfor the expenses
had he properly requested reinbursenent.

The St andard Deducti on

Petitioner argues alternatively that should he not be
entitled to his clainmed item zed deductions, he is entitled to
t he standard deduction all owed by section 63(b). Respondent
counters by pointing out that section 63(c)(6)(B) provides that
t he standard deduction, in the case of nonresident individuals,
is zero. To avoid the consequences of section 63(c)(6)(B)
petitioner argues that its application to himwould violate
article 24 of the United States-Italy Incone and Capital Tax
Convention, April 17, 1984, T.1.A S. 11064 (treaty).

The | anguage on which he relies states that nationals of a
contracting State shall not be subjected in the other State to

nor e burdensonme taxation and related requirenments than those to



- 9 -

whi ch nationals of the other State, under the sane circunstances,
are or may be subject. Petitioner’s argunent assunes that he is
in the sanme circunstance as a U.S. citizen or resident, persons
who are generally allowed the standard deducti on.

Respondent, however, points out the disparate circunstances
of taxation between nonresident aliens on the one hand and U. S.
citizens and residents on the other. |In general, U S. citizens
and residents are taxable on their income fromboth within and
Wi thout the United States. Sec. 1; sec. 1.1-1(b), Incone Tax
Regs. Nonresident aliens, however, are generally taxable only on
their U S. source incone, sec. 872(a), at either a flat rate of
30 percent or at graduated rates, depending on the type of
i ncone, see secs. 871(a) though (c), 1441(b).

Respondent al so points out that the Commttee on Foreign
Rel ations report on the treaty states with regard to article 24
that “for the purposes of US. tax, a US. citizen who is not a
resident of the United States and an Italian national who is not
a resident of the United States are not in the sane
ci rcunst ances, because the U S. citizen is subject to U S. tax on
his worldw de incone.” S. Exec. Rept. 99-6 (1985), 1992-1 C. B
452, 469.

The Court agrees with respondent. The prohibition against
the all owance of the standard deduction to nonresident aliens is

not in violation of article 24 of the treaty.
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The parties have stipulated that during the year 2003
petitioner was a “nonresident alien”. The stipulation is a legal
conclusion rather than a fact. Wile the parties are free to
stipulate the facts of their case, they nay not stipulate the
| egal conclusions to be reached fromthose facts by the Court.

Saviano v. Conmi ssioner, 765 F.2d 643, 645 (7th Gr. 1985), affg.

80 T.C. 955 (1983); Barnette v. Conm ssioner, T.C Meno. 1992-

595, affd. w thout published opinion sub nom Conm Ssioner V.

Allied Mynmt. Corp., 41 F.3d 667 (11th Gr. 1994).

Article 4 of the treaty defines “resident” of a State, in
the case of a person, as one who is liable to tax under the | aws
of that State because of his domcile or residence rather than
the source of his income. Section 7701(b)(1)(B) provides that a
nonresident alien is a person who is not a citizen or resident of
the United States within the nmeaning of section 7701(b)(1)(A).
Under section 7701(b)(1)(A)(ii), a person who neets the
“substantial presence test” is a resident of the United States.

Petitioner states on his tax return for 2003 that he was
present in the United States for 329 days in 2003, 341 days in
2002, and 348 days in 2001. Petitioner’s presence as described
in his tax return neets the definition of substantial presence,
whi ch would in turn cause himto be a resident alien for 2003.

Sec. 7701(b)(1)(A)(ii), (3). But an individual is not treated as
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being present in the United States on any day on which he is an
“exenpt individual”. Sec. 7701(b)(3)(D)

Section 7701(b)(5) describes exenpt individuals to include
teachers, trainees, or students. Petitioner, however, cannot be
an exenpt “teacher or trainee” for 2003 if he was an exenpt
teacher, trainee, or student for 2 of the 6 previous cal endar
years. See sec. 7701(b)(5)(E)(i). But petitioner had not
reached the Iimtation on “students” in 2003. See sec.
7701(b)(5)(E) (ii). The term*“student” includes any person
tenporarily present in the United States under a J-1 visa. Sec.
7701(b) (5) (D).

The Court concludes that petitioner was a nonresident alien
not entitled to the standard deduction for 2003.

Er roneous Advi ce of Respondent’s Agent

Petitioner alleges that his return preparer was m sl ed by
respondent’s agent into thinking that the deductions on his 2003
Form 1040NR were proper. Petitioner’s argunent that he was
m sl ed by respondent’s representative into taking inproper
deductions is essentially one of estoppel. Equitable estoppel is
a judicial doctrine that “*precludes a party fromdenying his own
acts or representations which induced another to act to his

detrinent.”” Hofstetter v. Conm ssioner, 98 T.C. 695, 700 (1992)

(quoting Graff v. Comm ssioner, 74 T.C 743, 761 (1980), affd.

673 F.2d 784 (5th Cir. 1982)). This Court has held that it wll
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apply the doctrine of equitable estoppel against the Governnment

with the utnost caution and restraint. Kroni sh v. Conmi ssi oner,

90 T.C. 684, 695 (1988) (citing Boulez v. Conm ssioner, 76 T.C.

209, 214-215 (1981), affd. 810 F.2d 209 (D.C. Gr. 1987)): see

Cavanaugh v. Comm ssioner, T.C Meno. 1991-407, affd. w thout

publ i shed opinion 986 F.2d 1426 (10th G r. 1993).
“[ T] hose who deal with the governnent are charged with
know edge of applicable statutes and regul ations.” Boulez v.

Conmi ssioner, 810 F.2d at 218 n.68; see also FCIC v. Merrill, 332

U S 380, 384 (1947). The doctrine of estoppel applies to
statenents of fact, not statenents of |aw or opinion. See

McCorkle v. Conmm ssioner, 124 T.C. 56, 68 (2005); Mller v.

Conmi ssioner, T.C. Meno. 2001-55.

Petitioner testified that the agent told his return preparer
by tel ephone “What she should include on the 1040NR.” The
deductibility of the itens at issue requires |egal
determ nations. Even if an agent of respondent (petitioner
presented no evidence on the issue other than his own vague

testinony) nade statenments as to what to include on the Form

1040NR, ® respondent is not bound by them “The governnent could

3Petitioner submitted an affidavit fromhis return preparer
stating that an Internal Revenue Service “officer” gave her
“specific instructions to file Form 1040NR. " [Enphasis added. ]
In the affidavit the return preparer also states that “Form
1040NR does not allow the Standard Deduction. A non-resident
taxpayer can only claimltem zed Deductions.”




- 13 -
scarcely function if it were bound by its enpl oyees’ unauthorized

representations.” Goldberg v. Winberger, 546 F.2d 477, 480-481

(2d Gr. 1976); see also FECIC v. Merrill, supra at 384.

Respondent is not estopped to assert a deficiency against
petitioner.

Abat enent of Interest on the Deficiency

Petitioner contests in the petition “the high rate of
interest” and states in his pretrial nmenorandumthat an
unjustified and unreasonably | ong exam nati on process has
contributed to the “escal ati on of the exhorbitant [sic] conpound
interest.” The Court interprets petitioner’s statenents as a
request for an abatenent of interest.

Section 6404(e) authorizes the Conm ssioner to abate an
assessnent of interest that is conputed on the basis of any
deficiency or paynent of tax that is attributable in whole or in
part to any unreasonable error or delay by an officer or enpl oyee
of the Internal Revenue Service in performng a mnisterial or
manageri al act.

Section 6404(h) provides in pertinent part that the Tax
Court shall have jurisdiction over any action brought by a
t axpayer to determ ne whether the Secretary’s failure to abate
interest under this section was an abuse of discretion. The

Court may order an abatement if an action is brought within 180
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days after the date of the mailing of the Secretary’'s final

determ nati on not to abate such interest.

Petitioner has not filed a fornmal request for abatenent of
interest with respondent. See Rev. Proc. 87-42, sec. 4.01, 1987-
2 C. B. 589, 589 (requests for abatenent of assessnent of interest
shoul d be nade on Form 843, Caimfor Refund and Request for
Abat enent). Absent a notice of final determ nation not to abate
interest on the deficiency or paynent fromrespondent, petitioner
may not invoke the Court’s jurisdiction under section 6404(h).

See Bourekis v. Conm ssioner, 110 T.C 20 (1998).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




