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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tine the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for 2000. Rule references are to the Tax

Court Rules of Practice and Procedure. The decision to be
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entered i s not reviewabl e by any other court, and this opinion
shoul d not be cited as authority.

Respondent determ ned an $11,599 deficiency in petitioners’
2000 Federal income tax and a $483 section 6651(a)(1l) addition to
tax for that year. The issues for decision are: (1) Wether
Soci al Security benefits received on account of Nancy Rae
Patten’s physical disability are includable in petitioners’
inconme; and (2) whether petitioners’ failure to file a tinely
2000 Federal inconme tax return is due to reasonabl e cause.

Backgr ound

Sone of the facts have been stipulated and are so found.

At the tinme the petition was filed in this case, petitioners
resided in Lake Stevens, Washington. Petitioners are, and were
during all relevant periods, married to each other. They filed a
joint Federal incone tax return for the year in issue. Nancy R
Patten (petitioner) is afflicted with nmultiple sclerosis and has
not been enpl oyed since 1994.

In 1995, petitioner filed for and was denied Social Security
disability benefits. She reapplied for disability benefits in
1998 and was agai n denied. She successfully appeal ed the
denials, and in 2000 she was awarded and recei ved Social Security

di sability benefits of $50,405. Although received entirely in
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2000, the Social Security disability benefits are attributable to
1996, 1997, 1998, 1999, and 2000.

Petitioners’ self-prepared 2000 return was fil ed Septenber
20, 2001. Taking into account an extension to file, that return
was due on or before August 30, 2001.! The income reported on
petitioners’ 2000 return does not take into account the Soci al
Security disability benefits petitioner received that year.

In the notice of deficiency, respondent determ ned that 85
percent of the Social Security disability benefits (%$42, 844)
petitioner received during 2000 is includable in their inconme for
that year and inposed a section 6651(a)(1l) addition to tax for
their failure to file a tinely Federal tax return. O her
adjustnments in the notice of deficiency are not in dispute and
need not be addressed.

Di scussi on

Section 61(a) provides that, except as otherw se provi ded by
| aw, gross incone includes all income from whatever source
derived. Relevant for our purposes, section 86(a) provides that
if the taxpayer’s nodified adjusted gross incone? plus one-half

of the Social Security benefits received by the taxpayer exceeds

! The parties stipulated the Aug. 30, 2001, date.

2 In this case, ignoring adjustnents not rel evant here,
petitioners’ nodified adjusted gross incone equals their adjusted
gross incone. See sec. 86(b)(2).
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t he adj usted base anount, then gross incone includes the |esser
of: (1) The sumof (a) 85 percent of such excess, plus (b) the
| esser of (i) one-half of the Social Security benefits received
during the year or (ii) one-half of the difference between the
adj ust ed base anmount and the base anount of the taxpayer; or (2)
85 percent of the Social Security benefits received during the
taxable year.® See sec. 86(a)(2). Wth respect to nmarried

t axpayers who file a joint return for 2000, as petitioners did,
t he base anobunt and the adjusted base anount are $32,000 and
$44, 000, respectively. Sec. 86(c)(1)(B) and (2)(B)

Social Security benefits are included in the recipient’s
gross incone in the taxable year in which the benefits are
received. Sec. 86(a)(l). An election may be nmade by a taxpayer
who receives a | unp-sum paynent of Social Security benefits
during the taxable year in which a portion of the benefits is
attributable to previous taxable years. Sec. 86(e). Section
86(e) provides that, if the election is nmade, the anmount incl uded
in gross incone for the taxable year of receipt nmust not exceed
the sum of the increases in gross incone for those previous

taxabl e years that would result fromtaking into account the

3 Before 1984, certain disability benefits were excludabl e
froman enpl oyee’s gross incone under sec. 105. However, this
section was repeal ed, and “since 1984 Social Security disability
benefits have been treated in the sanme manner as other Soci al
Security benefits.” Mki v. Conm ssioner, T.C Meno. 1996-2009.
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portion of the benefits attributable to the previous taxable
years. Accordingly, if no election is nade by the taxpayer under
section 86(e), lunp-sumdistributions of Social Security benefits
are includable in the taxpayer’s gross incone in the taxable year
the benefits are received. Petitioners did not make an el ection
under section 86(e) with respect to the | unp-sum Soci al Security
disability benefits received in 2000.

Al | egations petitioners nmade in the petition and their
presentation at trial suggest that petitioners do not dispute the
manner in which Social Security benefits are generally treated
for Federal inconme tax purposes. Instead they argue that the
Social Security disability benefits here under consideration are
excludable fromtheir income by virtue of section 104(a)(2).
Petitioners admt that they did not know how to treat the
disability benefits for Federal incone tax purposes. According
to petitioners, in an informal contact nade with one of
respondent’s enpl oyees they were advised that the benefits were
excl udabl e fromincome under section 104(a)(2). They further
contend that their uncertainty as to howto treat the disability
benefits resulted in the late filing of their 2000 return.

Section 104(a)(2) excludes fromgross incone anounts
recei ved in damages, by suit or settlenent, “on account of
personal physical injuries or physical sickness”. |In determning

whet her damages recei ved are excludabl e under section 104(a)(2),
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the focus is the nature of the clai munderlying the danmage award.

United States v. Burke, 504 U.S. 229, 237 (1992). The underlying

claimgiving rise to the recovery nust be “based upon tort or
tort type rights”, and the damages nust have been received “on

account of personal injuries or sickness”. Conm SSioner V.

Schleier, 515 U S. 323, 336-337 (1995).

Section 1.104-1(c), Inconme Tax Regs., provides that “The
term ‘ damages received (whether by suit or agreenent)’ [in
section 104(a)(2)] neans an anount received (other than worker’s
conpensation) through prosecution of a legal suit or action based
upon tort or tort type rights, or through a settlenment agreenent
entered into in lieu of such prosecution.”

Despite the fact that petitioner sued to obtain Soci al
Security disability benefits, these benefits do not constitute
“damages” froma tortious injury. Rather, these benefits are

amount s received through disability insurance.* See Andrews v.

Conmi ssioner, T.C. Menp. 1992-668.

Taking into account petitioners’ 2000 filing status, their
nodi fi ed adjusted gross incone, and the Social Security

disability benefits petitioner received that year, 85 percent of

4 To the extent that petitioners did receive erroneous
advice on this point fromone of respondent’s enpl oyees, the
event is of no significance here. See Zimerman v. Conm SSioner,
71 T.C. 367, 371 (1978), affd. w thout published opinion 614 F.2d
1294 (2d Cr. 1979); Geen v. Conm ssioner, 59 T.C. 456, 458
(1972).
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t hose benefits are includable in their 2000 i ncone. See sec.
86(a), (c). Respondent’s determnation in this regard is,
t herefore, sustained.

Section 6651(a)(1l) inposes an addition to tax for failure to
file a Federal inconme tax return by its due date, determned with
regard to any extension of tine for filing previously granted.
The addition equals 5 percent for each nonth that the return is
| ate, not to exceed 25 percent. Sec. 6651(a)(1).

The addition to tax is applicable unless the taxpayer
establishes that the failure was due to reasonabl e cause and not
wllful neglect. [d. The taxpayer nust prove both reasonabl e

cause and a lack of wllful neglect. United States v. Boyle, 469

U S 241, 246 (1985). “Reasonable cause” requires the taxpayer
to denonstrate that he exercised ordinary business care and
prudence. 1d. “WIIful neglect” is defined as a “consci ous,
intentional failure or reckless indifference.” 1d. at 245.

Respondent bears the burden of production with respect to
any additions to tax. See sec. 7491(c). In order to neet this
burden, respondent nust produce sufficient evidence establishing
that it is appropriate to inpose the additions to tax. See

H gbee v. Conm ssioner, 116 T.C 438, 446-447 (2001). Once

respondent has done so, the burden of proof is upon petitioners
to persuade the Court that respondent’s determnation is

incorrect. See id.
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Respondent established that petitioners’ 2000 return was not
filed by its extended due date. Petitioners’ only explanation
for the untinmely filing is their uncertainty as to how to treat
the Social Security disability paynments. W are not persuaded
that their explanation rises to the | evel of “reasonable cause”.
Accordingly, we hold that petitioners are liable for the addition
to tax under section 6651(a)(1l) for the year 2000.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




