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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HOLMES, Judge: doyd Angle began 1995 as the owner of 98
shares (or 49 percent) of Cal-Anond, Inc., a prosperous famly-
owned business. By the end of 1995, Cal-Al nond had sold all of

its assets at a considerable gain. Coyd reported no gain,
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however, on the Angles’ 1995 return.! He clained to have
exchanged his shares, via an expensive and convol uted rerouting
t hrough several Caribbean trusts and corporations, into two
private and (in 1995, at |east) nontaxable annuities. W nust
determine if his position was justified.

FI NDI NGS OF FACT

The al nond industry is big business in California. 1In the
m d-1990s, the valleys of central and southern California
produced 68 percent (or 245,000 tons) of all the alnonds in the
wor | d,? and Cal - Al nond processed approxi mately 25,000 of those
tons. That made Cal - Al nond one of the top four al nond processors
in the country.

Cl oyd had incorporated Cal -Al nond in 1979, but by 1990 he
had ceded nost day-to-day control to his son Tyler. Tyler Angle
had by then concluded that his father was no | onger focused on
the business. He told Coyd that he wanted to take over, and
Cl oyd agreed. Tyler started buying shares of Cal-Al nond stock
and brought in Bob Nunes as Cal-Al nond s new CFO. The two
younger men took over the day-to-day responsibilities of running

the conpany. By the end of 1994, Tyler owned 51 percent of the

' Coyd s wife Bonnie is a party only because she and d oyd
filed a joint return, and because she is the speci al
adm nistrator of his estate.

2 Food and Agriculture Organization of the United Nations,
| nventory of Al nond Research, Gernplasm and References (1997),
avai l able at http://ww. fao. org/docrep/ X5337E/ x5337e02. ht m
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conpany and had nore than tripled the volune of al nonds
processed, while Coyd' s participation wiwthered to little nore
than reviewing the firms financial reports.

Cl oyd wanted out--but only if he could get enough noney.
Tyl er hinself offered Coyd $10 mI1lion, which would have been
enough if Tyler had shelled it out all at once. But Tyler wanted
to stretch the paynents over 10 years, and C oyd refused.

About this sanme tine, a conpany called Mrven Partners began
eying Cal - Al nond. Morven was a junbo-sized presence in the
nut neat industry, but had not dipped very far into al nonds.

Cloyd did not at first tell Tyler about Mrven s interest;

i nstead, he confided in Nunes that he was going to “get rid of
thent by “throwing] out a nunber that they wouldn’t accept.”
That number was $20 million for the whol e busi ness; Mrven didn't
bal k. They even told Coyd that they would pay the $20 nillion
ina lunp sum That was enough for Coyd. He told Tyl er about
the offer and soon convinced Tyler that they both should sell.

In October 1994, Mrrven signed a letter of intent to buy Cal-

Al nond, which allowed Mdrven to begin due diligence on the firms
oper ati ons.

Cloyd’ s only concern about selling the conpany was that he

woul d have to pay taxes on whatever he received.® But then he

3 1In his notice of deficiency, the Comm ssioner assuned that
Cloyd' s basis in his stock was zero and there is nothing in the
record to contradict that assunption
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spotted an advertisenment for books and tapes on offshore tax
pl anni ng by a man nanmed Jerone Schneider in SkyMall, a nmail -order
catal og found in the backs of airplane seats. Schneider didn’t
have a formal tax-law education--in fact, he had little forma
educati on beyond hi gh school --but he ran sem nars in which
|icensed attorneys woul d present different ways in which one
could theoretically avoid taxes by noving noney out of the United
States. The strategies pronoted at these sem nars were unusually
aggressive, and Schnei der was eventually indicted for conspiracy
to defraud the United States and 22 counts of mail and wire

fraud. United States v. Schneider, No. CR-02-0403-SI (N D. Cal.

Dec. 19, 2002) (indictnent). He eventually pleaded guilty to the
conspiracy charge as part of a plea bargain in which he agreed to
testify against his former clients for a reduced sentence.

United States v. Schneider, No. CR 02-0403-SI (N.D. Cal., Feb.

11, 2004) (plea agreenent).

But all that lay in the future. Back in 1994, when C oyd
first happened upon the SkyMall ad, Schneider was still
flourishing as a self-proclainmed “offshore guru.” doyd bit down
hard on this lure and bought a summary of Schnei der’s sem nars.
After reviewing this “offshore package,” C oyd called Schnei der
and they net at the end of 1994.

Schneider didn’t actually know the |l egal ins and outs of how

to set up a conplicated offshore tax shelter--everything he knew
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he | earned by talking with the | awyers who gave his sem nars--so
he brought in WIIliam Norman, an experienced California tax
attorney with whom he had worked before. Norman and he devised a
plan they pitched to Cloyd as a way to elimnate all of his taxes
on the pending sale of Cal-A nond to Morven. The general idea
was to transfer Coyd' s shares in Cal-Al nond to a group of
of fshore conpanies in exchange for a private annuity, have C oyd
and his wife renounce their Anerican citizenship, and defer
recognition of the gain from Cal-A nond’'s sale to Morven until it
could be distributed tax free to an expatriated Coyd in a
country that didn't have an income tax.*  oyd was enthusiastic
about the plan, and even convinced his usually nore |evel - headed
son to join himto avoid taxes on his share of the sale price,
t 00.

To add an air of legitinmacy to Coyd s transaction,
Schnei der and Norman needed two things: a conmpany to “find” the
of fshore group that woul d buy the Angles’ Cal-Al nond stock and
then flip it to Mdorven, and a | awer to represent whatever group

was found. To fulfill the latter requirenment, Schneider and

4 Congress had noticed this strategy, and in 1996 nade
unrealized gains imedi ately taxable for expatriates who gave up
their citizenship on or after February 6, 1995, when the
expatriation was at |east partly for the purpose of avoiding
taxes. Health Insurance Portability and Accountability Act of
1996, Pub. L. 104-191, sec. 511, 110 Stat. 2093 (codified as
anmended at sec. 877).
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Nor man decided to bring in one of Norman's | aw school buddies--
Lawrence Heller. Heller was an international-tax attorney in Los
Angel es who had practice working with private annuities. He was
al so a partner in Witman Breed Abbott and Morgan, a full-service
law firmwhich could--and | ater did--provide assistance with the
Cal - Al nond sale to Morven. From Schnei der and Norman’s
perspective, it was a perfect fit--especially because they knew
that Heller’'s close relationship with Norman woul d hel p nudge him
to go along with whatever annuity ternms C oyd required.

Wth Heller in place, Schneider and Norman next set to
finding a conpany to “find” the offshore group that Heller would
be representing. Schneider owned a brokerage firm
Aneri National, which was on the verge of insolvency and needed
cash. At Norman’s suggestion, they decided to use Aneri National
to play the role of finder, with Heller and Wi tman Breed acting
as AnmeriNational’s attorneys. Heller drew up an engagenent
| etter addressed to Aneri National’'s president, Peter Provence,

di scussing this representation. According to Provence

--and we specifically find himcredible on this point--not only
did that letter never nmake it to his desk, but he hinself never
even heard of Heller or Whitman Breed before preparing to testify
in this case. Provence also testified credibly that

Aneri National never paid the $25,000 retainer that the letter

clainmed it had, claimng that such a |arge anount “woul d have put



- 7 -
* * * [AmeriNational] in a net capital violation and it would
have st opped--shut down the firmthat day.”

Provence did sign a few docunents which were connected with
the Angles’ transaction, but he did so w thout reading them
because Schneider told Provence to just sign whatever docunents
Hel ler put in front of him W therefore find that Schnei der
controlled everything to do with the Angles’ deal and used
Provence only to lend an air of legitimacy to Ameri National’s
i nvol venent --which was ultimately just to act as a cl eari nghouse
t hrough which the various attorneys and corporations billed their
services. As charges were incurred for the Angles’ transaction,
i nvoi ces were sent to Aneri National or to Schneider’s other
corporation, WIlshire Trust. Those invoices were then forwarded
to Cal-Alnmond for O oyd s approval. Once O oyd approved the
paynment, he sent noney to WIlshire Trust for disbursenent; there
is no evidence that AmeriNational itself ever paid any of the
invoices it received.

We therefore find that Aneri National never provided any
services for the Angles other than receiving and forwarding
i nvoi ces, despite a paper trail that features a Transaction
Facilitation Agreenent, which Heller also drafted, between
Areri National and the Angles. This Agreenent prom sed
Ameri Nati onal woul d advise C oyd and Tyler on how to di spose of

their Cal -Al nmond stock and i ntroduce themto financi al
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internmediaries who could assist in the disposal. Provence
credibly testified, however, that Aneri National didn’t have
anybody at the firm experienced in investnent banking, nor did
Aneri National provide any of the supposed services outlined in
the Agreenent. Even if Ameri National had the expertise, it would
have had no tine to perform-the Agreenent was drafted on My 4,
1995, just days before O oyd signed a Stock Purchase Agreenent to
sell his Cal-Al nond stock. The Transaction Facilitation
Agreenment was backdated with an effective date of January 13,
1995, to nmke it appear as if Ameri National had been invol ved
fromthe beginning, but we find this all to be just another part
of Schneider’s fictitious paper trail, laid down to nake the deal
| ook | egitnmate.

Meanwhi l e, in January 1995, C oyd and Bonni e began wor ki ng
on anot her part of the Schnei der/ Norman/ Hell er plan--expatriation
to a Caribbean country with low or no inconme tax.® Their trip to
t he Cari bbean al so enabled Coyd to visit the British Virgin
| sl ands along with Schneider, Norman, and Heller. The four net
there with a representative of TrustNet G oup, a BVl trust

conpany, who provided themwith a |ist of approximately 30 “off-

> The expatriation part of the plan didn't work out. C oyd
and Bonni e becane citizens of St. Kitts and Nevis on January 18,
1995, but they didn’'t have a consul prepare Certificates of Loss
of Nationality of the United States until March 14, 1996, and
those certificates weren’'t approved until August 8, 1996. The
Angl es conceded before trial that for incone-tax purposes they
were U. S. residents throughout 1995.
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t he-shel f” corporations.® C oyd | ooked over the list and decided
t hat he woul d buy Ml seberry, Ltd. (Ml seberry), and Padang
Securities, Ltd. (Padang), as the corporations to which he woul d
sell his Cal-Al nond stock, not because they had any assets or
because he’d actually perforned due diligence on them-which he
hadn’ t - - but because he |iked the nanes.

In April 1995, the final offshore structure was set.’
Mol seberry issued all of its stock to Padang, which then issued
its stock to three different entities: Investnent Capital
Corporations (1CC), a Turks and Cai cos-based conpany created
solely for this transaction by The Chartered Trust Co., Ltd.; ATC
Trustees, Ltd. (ATC), a BVI-based affiliate of a Dutch conpany,
ATC G oup; and Padang Securities Limted Purpose Trust (Padang
Trust), which was created as a BVI trust sonetinme before Apri
1995, and whose BVI trustee was Codan Trustees, Ltd. (Codan).
| CC and ATC were each paid $10,000 to take 45 percent of Padang’s
stock; and Codan was prom sed an annual $3,000 retainer to take
10 percent of Padang’s stock as trustee of Padang Trust, and to

provi de trustee and director services. HWR Trustees, a BVI-based

6 Such corporations are conpani es that have been
i ncor porated but not yet used for any business purpose.

" Tyler set up an alnpbst identical structure to that of his
father. The only difference is that he used a corporation naned
Bergston, Ltd., in place of Ml seberry; Padang owned both of
t hese corporations, so the entire structure beyond Padang is the
sane.
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conpany, was naned the enforcer for Padang Trust, which neant it
had the power to hire and fire the trustee. W specifically find
that grafting these entities to each other was intended by al
i nvol ved to canouflage O oyd and Tyler fromthe trust that was to
hold their Cal -A nond noney. But, as we shall see, C oyd
remai ned in control.

When all this artificial foliage was finally arranged, it

| ooked |i ke this:

T BN ST T T T ™~
1 HWR | | codan Trustees, |
Trustees | ‘ Ltd.
. (BVI) | (BVI) |
S — - —- B e ~
The Chartered ! !
Trust Co. Enforcer ' Trustee
(T&C) Y Y

Padang
100% Securities
Limited Purpose
Investment Trust
Capital Corps. (BVI) ATC Trustees,
Ltd.

(T&C)
(BVI)
- 45%¢ 10% W

Padang
Cloyd Securities,
Angle Ltd.

(BVI)

98 100% 100% 102
shares shares
Cal- Cal-
Almond Molseberry, Bergston, Ltd. Almond
Ltd. (BVI)

(BVT)
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On May 9, 1995, Mol seberry and Cloyd entered into the Stock
Purchase Agreenent. Cloyd agreed to “sell” his 98 shares of Cal -
Al nond stock in exchange for two unsecured private annuities,
wi th the paynent schedule to be determined later. This Agreenent
was “negotiated”--at | east on paper, though we find that there
was not hing nore than an appearance of negoti ati on--between
Norman and Heller. The closing, at which Coyd was to turn over
his shares of stock, was scheduled to take place in the BVI on
May 12, 1995. Coyd, however, did not deliver the stock to
Mol seberry until October 25, 1995. Mol seberry did not seek any
damages for this significant delay in perfornmnce.

Sonetime between May 9 and COctober 25, 1995, Tyler net with
Morven and infornmed it of the upcom ng change in Cal -Al nond’s
ownership. Tyler explained (and we specifically find) that this
change was being made only so that C oyd and Tyl er could manage
the tax consequences of the sale. There was never any indication
that Morven would actually be dealing with anyone new, and Tyl er
remai ned Morven’s point of contact throughout the sale process.
As | ong as the new sharehol ders were authorized to sell Cal-

Al nond’ s assets--and willing to do so--Mrrven really didn’t care.
It continued its due diligence of Cal-Al nond as if nothing had
changed.

No ot her significant events occurred until October 25, 1995,

when Mol seberry finally received the Cal -Al nond shares from d oyd
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and supposedly executed two private annuities in Cloyd s favor.
The first of these annuities had an effective date of Cctober 25,
1995, and an annuity start date of March 1, 1996; the second had
an effective date of January 1, 1996, and an annuity start date
of July 1, 1997. The exact payout schedul e was not included in
the record for either of the annuities, but the bulk of the
payout was to be paid in the first five years with token paynents
continuing after that for the duration of Cloyd s |ife expectancy
according to the IRS charts.?

On Cctober 26, 2005, Padang guaranteed Ml seberry’s annuity
comm tnents and t he Padang sharehol ders agreed to restrictions on
their ability to sell Padang stock. There is nothing in the
record, however, to suggest that Padang actually owned any
assets--other than Ml seberry itself--to back this guaranty.

It’s inpossible even to conclude that Padang’s “owners” were in
any way investing for their own account. Padang’'s articles of
association forbade it fromtaking a dividend out of Ml seberry,
and the sharehol ders’ agreenent forbade themfromselling or
borrow ng agai nst the shares. The only realistic source of

profit for themwas to charge fees--and the record shows that

8 To conpute the required m ni mum annual distribution of an
annuity, one divides the annuitant’s account bal ance by the
applicable distribution period (or life expectancy). The IRS
publ i shes tables of |ife expectancies which private parties can
use. See Internal Revenue Service, Publication 590, Individual
Retirenent Arrangenents (| RAs).
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Cal - Al mond (on Cloyd s approval) continued to pay hefty fees for
mont hs after Cal-Al nond s stock was owned by Ml seberry. Even as
| ate as 1998, one of Padang’s paper sharehol ders, ATC, conpl ai ned
to one of Coyd s Canadian |awers that it felt itself entitled
to continuing annual paynents for its part in the deal.

We therefore find that Coyd effectively controlled both
Mol seberry and Padang, and therefore controlled how and when the
stock would be sold. The restrictions to which Padang’ s supposed
owners agreed were really just nore | eaves al ong the paper trai
whi ch Schnei der, Norman, and Heller were still bl azing.

Back in the real world, Mrven signed an Asset Purchase
Agreenment in the first week of Novenber 1995 in which Cal - Al nond
sold its assets to Morven and received $20 mllion cash in
exchange. After the sale, Cal-Al nond began a process of
i qui dati on and opened up a new account called the Cal-Al nond
Shar ehol ders Trust, into which it placed the cash from Morven
The Sharehol ders Trust account was nanaged by the Cal - Al nond
board of directors, which neant that it was actually nmanaged by
Cl oyd and Tyl er; none of the Caribbean paper sharehol ders had any
representation in Cal-A nond at any tine.

Cl oyd and Tyler kept all of the proceeds in the Sharehol ders
Trust for approximately six nonths while Ml seberry attenpted to
set up Mol seberry Limted |Investnent Trust (Mol seberry Trust),

the trust which was--at |east on paper--to adm nister Coyd’ s
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private annuity. Norman and Hel |l er wanted Ml seberry Trust in
pl ace before any cash was transferred out of Cal-Al nond so that
the noney would be going into a trust instead of a corporation.
However, Cloyd grew inpatient and ordered the noney to be wred
to Mol seberry in May 1996 before Ml seberry Trust was forned.

The record is unclear on what happened to the noney after it
was wired to Mol seberry. C oyd and Bonni e becane Canadi an
residents in late 1995, and at least $3.2 mllion was transferred
at Cloyd s direction to Canadi an Agriculture--a Cayman | sl ands
corporation through which Coyd hoped to distribute his noney
into Canada tax free. (At the tinme, Canada had a | aw under whose
terms new immgrants could receive foreign trust incone tax free
for their first five years of residence, as long as they didn't
retain control of the trust. Coyd planned to use a five-year
trust through Canadi an Agriculture and earn i ncone on the $3.2
mllion tax free--he didn’t want to avoid taxes in the United
States only to then have to pay themto Canada.)

The Comm ssioner sent a notice of deficiency to O oyd and
Bonnie for their 1995 tax year. The notice included the ful
anmount of the Cal-A nond sale in their taxable inconme, and showed
a tax due of nore than $2 nmillion plus a 20-percent penalty under

section 6662 for substantially understating their income tax.?®

9 Unl ess otherwi se noted, all section references are to the
I nternal Revenue Code in effect for the years at issue and al
(continued. . .)
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Cl oyd and Bonnie were residing in British Colunbia, Canada, when
they filed a tinely petition to contest the notice. doyd died
before trial began, and Bonnie was nmade the special adm nistrator
of his estate. Trial was finally held in Los Angel es.

OPI NI ON

Taxability of the Cal - Al nbnd Asset Sal e

The Angl es argue that all these nmaneuverings made the gain
Cl oyd ot herwi se woul d have realized and recognized in 1995
di sappear. W di sagree.

The first reason this magic fails is that we specifically
find there was no private annuity in existence in 1995. The
annuity agreenents weren't actually signed on Cctober 25, 1995 at
the neeting in the Bvi. Coyd didn't attend that neeting--he
sent Norman as his representative. Yet all the parties agree
that it is Coyd s signature on the docunents, not Norman’s.
Fromthis, we find that the docunents weren’'t signed until after

Cct ober 25. And since nobody seens to have seen a signed copy of

°C...continued)
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

The notice of deficiency incorrectly charged a 20-percent
penalty tw ce--once for substantial understatenent under section
6662(b) (2), and again for negligence under section 6662(b)(1).
Section 6662 allows only a single 20-percent penalty, as the
Comm ssi oner has since conceded.

10 Barring a stipulation to the contrary, that neans any
appeal fromthis decision will be to the District of Colunbia
Crcuit. Sec. 7482(b)(1) and (2).
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the annuity documents until pretrial preparation, we find it nore
likely then not that they weren't signed until |long after 1995.

Even if the agreenents had actually been signed in 1995,
however, we would still find that the private annuity didn't
really exist. Molseberry didn't receive any funding with which
to pay the annuities until July 1996--four nonths after the first
annuity paynents were due. There also weren’t any checks or
statenents that m ght have led us at least to infer the
annuities’ existence. W therefore find by a preponderance of
t he evidence that O oyd had not even one annuity from Ml seberry
in 1995.

Anot her reason this sleight-of-hand fails is that C oyd had
conpl ete control over Mol seberry. Each of the three nom na
Padang sharehol ders--1CC, ATC, and Codan--required the assurance
that it would receive retainer fees before it agreed to subscribe
to shares of Padang stock. |In Codan’s case, the retai ner was
annual and was subject to review and adjustnent “in line with the
duties perforned.” Each conpany’s retainer fee--as well as the
ongoi ng mai ntenance fees for both Padang and Ml seberry--was paid
by Cal - Al nrond t hrough Schnei der’s conpany, WIshire Trust, after
personal review and approval by Coyd. Coyd conpletely
control |l ed the Padang sharehol ders, none of which had any purpose
apart from owni ng Padang shares. This nmeans those sharehol ders

were nothing nore than nom nees for Cloyd. doyd hinmself was the
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i ndirect owner, and controlled Ml seberry--a conclusion which is
al so supported by the fact that C oyd handpi cked each of the
conpanies with the idea that they would ultimtely do what he
wanted themto do with the noney. The evidence even showed that
Cloyd at first thought he would use a conpany called Trust Net to
manage Padang--until that conpany | ooked like it would act
i ndependent |y, whereupon Cloyd cut it off and began | ooking for
nmore pliable conpanies to receive his noney.

What made O oyd, his | awers, and Schneider think they could
make all of this work was a pair of NNnth Circuit cases: Stern

v. Comm ssioner, 747 F.2d 555 (9th Cr. 1984), revg. and

remanding 77 T.C. 614 (1981), and Syufy v. United States, 818

F.2d 1457 (9th Cr. 1987). 1In Stern, the taxpayers transferred
appreci ated stock into two foreign trusts in exchange for private
annuities. Syufy involved a simlar scenario but with a single
foreign trust and a single annuity. |In both cases, the trusts
had a foreign trustee which the court found to be conpletely

i ndependent fromthe respective taxpayers. The court also found
in both cases that the taxpayers did not retain sufficient

control over the property in the trust to warrant treating the
transaction as a transfer in trust subject to a retained incone
interest, especially when the purpose of the transactions was to

mnimze estate taxes and not to avoid incone taxes. As a
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result, the Ninth Crcuit held the transactions in both Stern and
Syufy to be transfers in exchange for annuities.

In drawi ng on these two cases, however, the participants in
the Angles’ transaction failed to heed the court’s reasoning. As
we’' ve already noted, Cloyd transferred the funds to Ml seberry
before a trust was in place; without a transfer into a trust, the
tax anal ysis becones quite different. (The taxpayers in Stern
and Syufy were also found to have legitimate reasons other than
i ncome-tax avoi dance for their actions.)

Because Stern and Syufy do not apply in this situation, we
are free to find that O oyd retained control over Ml seberry.

Per haps our findings are best summed up by the Ninth Grcuit
itself in a different case: “Wile it is possible that a
rati onal person would send mllions of dollars overseas and

retain absolutely no control over the assets, we share the

district court’s skepticism” FTC v. Affordable Media, LLC 179
F.3d 1228, 1241 (9th Gir. 1999).

But if Coyd s deal wasn’t an exchange of stock for a
private annuity, what exactly was it? The only pl ausible answer
is the Conm ssioner’s: Coyd s transfer of his Cal-Al nond stock
to Mol seberry was a contribution to its capital. Ml seberry was
a foreign corporation and, as we have already found, C oyd was
the indirect owner of the Ml seberry stock whose sharehol ders of

record were his nere noni nees.
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Section 351(a) provides that there is no gain or |oss
recogni zed when one transfers property to a controlled
corporation--i.e., a corporation in which one owns at |east 80
percent of both the total voting power and the nunber of
out standi ng shares. Sec. 368(c). But Coyd s transaction falls
W thin section 367(c)(2), which applies to foreign corporations
and limts the applicability of section 351(a) when the person
transferring the property owmns “at |east 80 percent of the total
conbi ned voting power of all classes of stock of such
corporation.” C oyd mght argue that Ml seberry was owned by
Padang and Padang by three other entities, but the Code doesn’t
Il et himdo so successfully--indirect ownership of a corporation
is a formof constructive ownership described in section
318(a)(2)(C). And we specifically hold that, as el sewhere in tax
| aw, indirect ownership includes situations where a nom nee hol ds
title for the actual, beneficial ower. See, e.g.,; Merino v.

Comm ssi oner, 196 F.3d 147, 150 (3d G r. 1999), affg. T.C Meno.

1997-385; Payner v. Conmm ssioner, 150 F.2d 334, 337 (2d G

1945) (nom nee corporation is one serving “no business purpose *
* * and * * * intended to serve only as a blind to deter the
creditors”); sec. 1.482-1(i)(4), Inconme Tax Regs. (in determ ning
whet her two entities are “controlled * * * by the sane interests”
for purposes of sec. 482, controlled neans “any kind of control,

direct or indirect, whether legally enforceable or not, and
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however exercisable or exercised, including control resulting
fromthe actions of two or nore taxpayers acting in concert or
with a common goal or purpose”). Section 367(c)(2) provides that
when a controlled corporation is also foreign, the transfer of
property is treated as if it were an exchange for stock in the
foreign corporation equal in value to the fair market val ue of
the property transferred. This has the effect of forcing an
i mredi ate recognition of any gain or |oss which one woul d have
realized upon selling the property to a third party. In other
wor ds, under section 367(c)(2), Coyd has to recogni ze the entire
gain on the Cal -Al nond stock he transferred to Mol seberry in 1995
rat her than recognizing it only over the course of any annuity.

In 1995, there was only one exception to section 367(c)(2)’s
recognition rules, in the tenporary regul ati on now nunbered
section 1.367(a)-3(c), Inconme Tax Regs. That exception required
that the U S. transferor receive |less than 50 percent of “the
total voting power and the total value of the stock of the
transferee foreign corporation” in exchange for donestic stock
Since Coyd constructively received all of the voting power and
all of the value of Ml seberry’s stock, he does not qualify for
this exception. This nmeans that we nust treat Cloyd as if he
recei ved Mol seberry stock equal to the fair market value of his
Cal - Al rond stock when he transferred it to the corporation.

Cloyd therefore realized gain on the sale of Cal-Alnond s assets
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under section 367, and nust recogni ze that gain in 1995 under
section 1001.

1. The Section 6662 Penalty

The Angl es have conceded that they substantially understated
their inconme tax liability for 1995 within the nmeani ng of section
6662(d) (1) (A . However, they claimthat they are not subject
to the 20-percent accuracy-rel ated penalty because, under all the
facts and circunstances, they acted with reasonabl e cause and in
good faith by relying on the professional advice of both Norman
and Schnei der. See sec. 6664(c)(1); sec. 1.6664-4(b)(1), (c),
| ncome Tax Regs.

We di sagree that either Norman or Schneider specifically
advi sed the Angles on how to conplete their tax return in 1995,

Al t hough the record shows nunerous opinion letters fromboth

Nor man and Schnei der regarding the transaction as a whol e, each
of those letters is careful to point out that the tax benefits
bei ng descri bed would be valid only if each recommended step was
followed to the letter. It was left to Coyd to determ ne for

hi msel f whether he had foll owed those steps and could treat the

transacti on as descri bed.

11 Sec. 6662(d)(1)(A) states that a substanti al
under st at enent occurs when the understatenment “exceeds the
greater of--(i) 10 percent of the tax required to be shown on the
return for the taxable year, or (ii) $5,000.”
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Even if we found that both Norman and Schnei der did
specifically advise the Angles about their 1995 tax liability, we
still find that the Angles didn't reasonably rely on that advice.
We make this finding primarily on the fact that C oyd didn't
follow the steps outlined for himdespite a warning that by not

doing so, he would subject hinself to taxes. See Garfield v.

Comm ssioner, T.C Menp. 2006-267 (no evidence that taxpayer

foll owed or sought professional advice); O Connor V.

Commi ssioner, T.C. Menp. 2001-90 (no reasonable reliance when

t axpayer ignored accountant’s advice).

We therefore find that the Angles did not act with
reasonabl e cause and in good faith. They are subject to a 20-
percent accuracy-rel ated penalty under section 6662(a) on the
entire under paynent.

Deci sion will be entered

under Rul e 155.




