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UNI TED STATES TAX COURT

ANONYMOUS, Petitioner v.

COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 7199-06. Fil ed Septenber 6, 2006.

Pis a foreign national. A menber of PPs famly was
ki dnapped several years ago and held for ransom P filed a
notion to seal the record because P fears that P or other
famly menbers m ght be targeted for another kidnapping if
informati on about P s identity or financial circunstances
were publicly disclosed.

Hel d: The significant risk of physical harmto P and
Ps famly outweighs the public interest in access to court
proceedi ngs under these circunstances. P s notion to seal
the record shall be granted, and P is permtted to proceed
anonynousl y.

Seal ed, for petitioner.

Seal ed, for respondent.
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OPI NI ON

KROUPA, Judge: This matter is before the Court on
petitioner’s notion to seal court records. Petitioner requests
us to seal the record in this case and permt petitioner to
proceed anonynously. Petitioner has denonstrated a significant
ri sk of physical harmto petitioner and petitioner’s famly
menbers if the record were to remain open. W conclude that it
is appropriate to seal the record and permt petitioner to
proceed anonynously.

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.

Backgr ound

Petitioner is a foreign national. At the tine petitioner
filed the petition, petitioner resided outside the United States.
A menber of petitioner’s famly was ki dnapped and held for ransom
several years ago. Kidnappings are a ranpant problemin the
country where petitioner and nost of petitioner’s famly reside.
Petitioner fears that petitioner or other nenbers of petitioner’s
famly m ght al so be kidnapped and their |ives placed in jeopardy
if petitioner’s identity or petitioner’s financial circunstances
were made public in this case. Petitioner filed the notion to
seal court records at the sane tinme petitioner filed the

petition.
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Di scussi on

We shal |l begin by describing the general presunption of
openness that attaches to judicial proceedings. Generally,
official records of all courts shall be open and available to the

public for inspection and copying. N xon v. Warner Commtns.,

Inc., 435 U. S. 589, 597 (1978); In re Coordinated Pretrial

Proceedings in Petroleum Prods. Antitrust Litig., 101 F.R D. 34,

38 (C.D. Cal. 1984). Hearings and the evidentiary record of
proceedi ngs before this Court shall be open to the public. Secs.
7458, 7461(a). Common |law, statutory law, and the U. S.
Constitution all support this inportant principle. N xon v.

VWarner Comntns., Inc., supra, WIllie Nelson Misic Co. V.

Commi ssioner, 85 T.C 914, 918 (1985); In re Coordinated Pretrial

Proceedings in Petroleum Prods. Antitrust Litiqg., supra. The

right to inspect and copy judicial records, however, is not

absol ut e. Ni xon v. Warner Conmmtns., Inc., supra at 598. Courts

have supervi sory power over their own records and files, and
access to records has been denied where the court files m ght
beconme a vehicle for inproper purposes. |d.

Sealing the Record

This Court has broad discretionary power to control and
seal, if necessary, records and files in our possession. Wllie

Nel son Music Co. v. Conm ssioner, supra. W may, in our

di scretion, seal the record or portions of the record if justice
so requires and the party seeking such relief denonstrates good

cause. Sec. 7461(b)(1); Rule 103(a); AT&T Co. v. Gady, 594 F.2d
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594, 596 (7th Cr. 1978); WIllie Nelson Music Co. v.

Conmi ssi oner, supra at 920; Tavano v. Commi ssioner, T.C Mno.

1991-237, affd. 986 F.2d 1389 (11th G r. 1993). To determ ne
whet her sealing the record is appropriate, we nust weigh the
presunption, however gauged, in favor of public access to
judicial records against the interests advanced by the parties.

Ni xon v. Warner Commtns., Inc., supra at 602; AT&T Co. v. G ady,

supra at 598; WIllie Nelson Music Co. v. Conm ssioner, supra at

9109.
Taxpayers seeking to seal court records must cone forward
Wi th appropriate testinony and factual data to show good cause.

Estate of Yaeger v. Conm ssioner, 92 T.C 180, 189 (1989); Wllie

Nel son Music Co. v. Conmm ssioner, supra at 920 (citing Watt v.

Kapl an, 686 F.2d 276, 283 (5th Gr. 1982); United States v.

United Fruit Co., 410 F.2d 553, 557 n.11 (5th Cir. 1969)); Tavano

v. Conm ssioner, supra. Taxpayers may not rely on conclusory or

unsupported statenents to establish clains of harmthat would

result fromdisclosure. WIlie Nelson Miusic Co. v. Conm ssioner,

supra at 920; In re Coordinated Pretrial Proceedings in Petrol eum

Prods. Antitrust Litig., supra at 44.

Good cause has been denonstrated and records seal ed where
patents, trade secrets, or confidential information are involved
or where an individual’s business reputation will be hurt. See

Inre Smth, 656 F.2d 1101 (5th Cr. 1981) (striking an

i ndividual’s nanme from factual resunmes on due process grounds as

resunmes were prepared in crimnal proceedi ng where the individual
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was not indicted); Cystal Gower’s Corp. v. Dobbins, 616 F.2d

458 (10th Cir. 1980) (sealing portions of record involving
docunents alleged to be subject to attorney-client privilege or

wor k product doctrine); In re Sarkar, 575 F.2d 870 (C. C P. A

1978) (sealing record involving patent application proceeding so
that the information would remain a trade secret in the event of

an adverse decision); Sendi v. Prudential -Bache Sec., 100 F. R D

21 (D.D.C. 1983) (sealing parties’ tax returns to protect
confidentiality and privacy interests). Mrely asserting
annoyance, enbarrassnment, or harmto a person’s personal
reputation, however, is generally insufficient to denonstrate
good cause and overcone the strong comon | aw presunption in

favor of access to court records. WIlie Nelson Misic Co. V.

Commi ssi oner, supra at 921, 925 (record not seal ed where

national ly known entertainer sought to avoid public scrutiny or

news coverage of case); Tavano v. Commi ssioner, supra (record not

seal ed where taxpayer had civil suit pending agai nst enpl oyer and
did not want enployer to learn facts of case).

Petitioner submtted affidavits together with supporting
docunent ati on that denonstrate the severe degree of harm
petitioner and petitioner’s famly menbers would risk if we did
not seal the record. These affidavits and docunentati on show
that a nmenber of petitioner’s famly was ki dnapped several years
ago and that kidnapping is ranpant in the country where
petitioner and nost of petitioner’s famly reside. Petitioner

fears that publicizing petitioner’s identity and financi al
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circunstances will increase the risk that either petitioner or a
menber of petitioner’'s famly will be the target of another
ki dnappi ng and that petitioner’s life or the |lives of
petitioner’s famly will be placed in jeopardy. W find these
facts conpelling. Petitioner has denonstrated through these
affidavits that physical harm has actually been inflicted agai nst
a menber of petitioner’'s famly, and there is a risk that the
sane type of physical harmmay be inflicted upon petitioner or
anot her nmenber of petitioner’s famly.

We nust evaluate this risk of physical harm against the
public interest in access to judicial records. See N xon v.

VWarner Commtns., Inc., supra at 602; Does | Thru XXl v.

Advanced Textile Corp., 214 F.3d 1058, 1069 (9th Gr. 2000); AT&T

Co. v. G ady, supra at 596; WIllie Nelson Misic Co. V.

Conmi ssi oner, supra at 919. After careful consideration of the

facts of this case, we find that the bal ance favors petitioner.
The risk of extrenme physical harmto petitioner and petitioner’s
fam |y outweighs the countervailing public interest favoring open
judi ci al proceedi ngs.

Permi ssion To Proceed Anonynously

Petitioner also requests perm ssion to proceed anonynously.
There is no provision in our Rules that permts a taxpayer to

proceed anonymously.! The Rules generally require taxpayers’

Witten determ nations of the Comm ssioner such as rulings,
determnation letters, technical advice nenoranda or Chi ef
Counsel Advice and background file docunents are generally made
public with certain deletions of names, addresses, and ot her

(continued. . .)
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names to be included on pleadings and other papers filed with the
Court. See Rules 32(a) (requiring a party’s nanme to be set forth
on pleadings), 23(a) (requiring all papers filed to contain the
full name and surnanme of each petitioner), 60(a) (requiring a
case be brought by and in the nane of a person agai nst whomthe
Commi ssioner determ ned the deficiency in the case of a
deficiency notice).

When there is no applicable Rule, we may prescribe the
procedure, giving particular weight to the Federal Rules of G vil
Procedure to the extent adaptable to the matter at hand. Rule
1(a). Wiere our Rules are silent, we have | ooked to the Federal
Rules of Civil Procedure and cases in other Federal courts
interpreting the Federal Rules of G vil Procedure for guidance.

See WIllie Nelson Music Co. v. Conmi ssioner, 8 T.C at 917

(looking to decisions interpreting rule 26(c) of the Federal
Rul es of Civil Procedure for guidance in interpreting Rule

103(a)); Allen v. Conmi ssioner, 71 T.C. 577, 579 (1979).

Several U. S. Courts of Appeals have permtted litigation to

proceed anonynmously. See, e.g., Does | Thru XXIIl v. Advanced

Textile Corp., supra at 1067; Janes v. Jacobson, 6 F.3d 233, 238

(4th Gir. 1993); Doe v. Stegall, 653 F.2d 180, 185-186 (5th Gir.

1981). The Supreme Court and the U.S. Court of Appeals for the

District of Colunmbia Circuit have occasionally permtted

Y(...continued)
identifying information. Sec. 6110(a), (c). A person nay act to
restrain disclosure of these materials, however, under the
procedures set forth in sec. 6110(f).
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anonynous litigation to proceed. Qualls v. Runsfeld, 228 F.R D

8, 10 (D.D.C. 2005) (citing Roe v. Wade, 410 U. S. 113 (1973), and

Doe v. Sullivan, 938 F.2d 1370, 1374 (D.C. Gir. 1991)).

The deci sion whether to allow parties to proceed anonynously

is in the discretion of the trial court. Janes v. Jacobson,

supra at 238. A party may generally proceed anonynously when the
trial court reasonably determ nes that the need for anonymty

out wei ghs the prejudice to the opposing party and the general
presunption that the parties’ identities are public information.

See Does | Thru XXI11 v. Advanced Textile Corp., supra at 1068.

Sone factors to be considered in deciding whether a party may
proceed anonynously include whether the party chall enges
governnental activity, whether the party is required to disclose
information of the utnost intimacy, and whether the party is
conpelled to admt his or her intention to engage in illegal

conduct . Doe v. Stegall, supra at 185.

Petitioner has a unique need for anonymty in this case.
Petitioner fears that physical harmmay cone to petitioner or
petitioner’s famly and their lives placed in jeopardy if
petitioner’s identity or financial circunstances were made public
inthis case. W weigh this risk of physical harm agai nst the
risk of prejudice to respondent and the public interest in

knowi ng the parties’ identities. See Does | Thru XXII1 v.

Advanced Textile Corp., supra at 1068. W hold that petitioner

may preserve anonymty in the special circunstances of this

proceedi ng because petitioner’s need for anonymty outwei ghs
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prejudice to the opposing party and the public interest in
knowi ng the identities of parties to judicial proceedings. There
is little risk of prejudice to respondent here. Petitioner wants
only to keep the information frompublic view Petitioner is
wlling to provide seal ed copies of docunents to respondent.
Further, the risk of severe physical harmto petitioner and
petitioner’s famly outwei ghs the general public interest in
knowi ng the parties’ identities. Accordingly, we conclude that
the balance is in petitioner’s favor, and petitioner may
t herefore proceed anonynously.

Prior Public D sclosure of Information

Respondent objects to sealing the record here because sone
of the information has already been disclosed in a different
judicial forum and the records of that forum have not yet been
seal ed. Respondent argues that we therefore cannot nmaintain or
protect petitioner’s privacy due to the previous disclosure. W
di sagree. The public availability of sone facts in another forum
shoul d not bar protection against the risk of future harm caused

by disclosure in this Court. See Does | Thru XXIIl v. Advanced

Textile Corp., supra at 1069 n. 11 (“Past acts of bravery in the

face of danger is poor rationale for denying the courageous

i ndi vi dual protection against future harm”); Estate of Yaeger v.

Commi ssioner, 92 T.C. at 183, 190. The prior disclosure of sonme

i nformati on does not preclude our decision to seal the record in

this Court and permt petitioner to proceed anonynously.
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Concl usi on

After a careful review of the facts and circunstances of
this case, we find that the denonstrated ri sk of severe physica
harmto petitioner and petitioner’s famly outweighs the public
interest in access to judicial records and to the identity of the
parties. There is little prejudice to respondent in permtting
petitioner to proceed anonynously. Accordingly, we shall grant
petitioner’s notion to seal the entire record and permt
petitioner to proceed anonynously. W do not address whet her or
to what extent any later opinions in this case will be seal ed.

To reflect the foregoing,

An appropriate

order will be issued.




