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R mailed a notice of determnation to petitioner
on Friday, Feb. 29, 2008. Thirty-three days |ater, on
Wednesday, Apr. 2, 2008, P nailed a petition to the
Court seeking to commence a |levy action. Thereafter, R
filed a notion to dismss for |ack of jurisdiction.

Hel d: The petition was not tinely fil ed.

Hel d, further, Tax Court Rule 25(a)(2)(C) does not
support a contrary concl usion.

Brian G |saacson, for petitioner

Shirley M Francis, for respondent.
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MEMORANDUM OPI NI ON

ARVEN, Special Trial Judge: This case is before the Court

on respondent’s Motion To Dismss For Lack OF Jurisdiction, filed
May 23, 2008. 1In his notion, respondent contends that this case
shoul d be dism ssed for lack of jurisdiction on the ground that
the petition was not filed within the tinme prescribed by section
6330(d) or section 7502.! On June 23, 2008, petitioner filed a
Notice OF (bjection to respondent’s notion. Thereafter, on
August 25, 2008, respondent filed a Response to petitioner’s
obj ecti on.

At the tinme that the petition was filed, petitioner resided
in the State of Oregon.

Backgr ound

The facts necessary to a resolution of respondent’s notion
are as foll ows:

On January 4, 2007, respondent sent petitioner a Final
Notice OF Intent To Levy And Notice OF Your Right To A Hearing in
respect of petitioner’s outstanding liability for 2000. See sec.
6330(a). Petitioner tinely requested an adm nistrative hearing,
see sec. 6330(b), by filing with respondent a Form 12153, Request

for a Collection Due Process or Equivalent Hearing. Utimtely,

1 Al section references are to the Internal Revenue Code
of 1986, as anmended. Al Rule references are to the Tax Court
Rul es of Practice and Procedure.
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respondent’s Appeals Ofice in Seattle, Washington, sent
petitioner a Notice OF Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of
determ nation). See sec. 6330(c)(3). The notice of
determ nation was both dated and mail ed February 29, 2008, which
date was a Friday, and it was sent to petitioner by certified
mai | addressed to her at her |ast known address.? See Wber v.

Comm ssioner, 122 T.C. 258, 261-262 (2004) (notice of

determnation is sufficient if sent by certified mail to taxpayer
at taxpayer’s | ast known address). The notice of determ nation
sust ai ned the proposed | evy.

Petitioner received the notice of determ nation.
Thereafter, on Thursday, April 3, 2008, petitioner, acting
t hrough counsel, filed a petition with this Court seeking
judicial review of respondent’s proposed collection action. The
petition arrived at the Court by private delivery service (PDS)
pursuant to priority overnight service. See sec. 7502(f). The
airbill indicates that the petition had been given to the PDS on

Wednesday, April 2, 2008.

2 The record suggests that a copy of the notice of
determ nation was al so mailed on Feb. 29, 2008, to petitioner’s
aut hori zed representative (petitioner’s counsel of record in the
i nstant case).
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Petitioner’s mailing and | egal address, as alleged in
paragraph 2 of the petition, is the sane address as the address
to which the notice of determ nation was nail ed.

Di scussi on

A. Jurisdiction: General Principles

The Tax Court is a court of limted jurisdiction. See sec.
7442. Accordingly, we may exercise jurisdiction only to the

extent expressly authorized by statute. Breman v. Conm ssioner,

66 T.C. 61, 66 (1976).

In a collection review action involving a proposed |evy,
this Court’s jurisdiction under section 6330 depends on the
i ssuance of a notice of determ nation by respondent’s O fice of
Appeal s and the filing by the taxpayer of a tinely petition.

Sec. 6330(d)(1); Wber v. Conm ssioner, supra at 261; Sarrell v.

Comm ssioner, 117 T.C 122, 125 (2001); Morhous v. Conm Ssioner,

116 T.C. 263, 269 (2001); Ofiler v. Comm ssioner, 114 T.C 492,
498 (2000); see Rule 330(b). See generally Rules 330-334.

| f respondent’s O fice of Appeals issues a valid notice of
determ nation to a taxpayer but the taxpayer fails to file a
tinmely petition, then the Court will (and nust) dismss the

action for lack of jurisdiction. Wber v. Conm ssioner, supra at

262.



B. Respondent’s Position

Respondent asserts (and petitioner does not dispute) that
respondent’s Seattle Appeals O fice sent petitioner the notice of
determ nation by certified mail on Friday, February 29, 2008, and
that the notice of determ nation was addressed to petitioner at
her | ast known address. Respondent then points to section
6330(d) (1), which permts a taxpayer to appeal respondent’s
determnation to this Court “within 30 days” of such
determ nation. Respondent contends that because the notice of
determ nation was nmail ed on February 29, 2008, petitioner was
obliged to file her petition with the Court no | ater than Monday,
March 31, 2008.° Because the petition was not filed with the
Court until Thursday, April 3, 2008, and further because the
petition was not given to the PDS for mailing to the Court until
Wednesday, April 2, 2008, see sec. 7502(f), respondent concl udes
that the instant case nust be dism ssed for |ack of jurisdiction.

C. Petitioner’'s Position

Petitioner agrees that an untinmely-filed petition nust be
di sm ssed for lack of jurisdiction. However, relying generally

on Rule 25(a) and specifically on Rule 25(a)(2)(C), petitioner

3 March 30, 2008, was the 30th day after the mmiling of the
noti ce of determ nation; however, that date was a Sunday.
Accordingly, in respondent’s view, the petition was not due until
the foll om ng business day. See sec. 7503 (regarding the tinme
for performance of acts where the |ast day otherwise falls on a
Sat urday, Sunday, or |egal holiday).
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contends that the petition was tinely filed. Thus, in her Notice
of Cbjection, petitioner argues as foll ows:

Tax Court Rule 25(a)(1) Conputation of Tine
states, “If service is made by nmail, then a period of
time conputed with respect to the service shall begin
on the day after the date of mailing.” 1In this case,
the Notice of Deficiency [sic] was nailed on Friday,
February 29, 2008, the period of tinme would not begin
until Saturday, March 1, 2008.

Tax Court Rule 25(a)(2)(C) states, “if any act is
required to be taken or conpleted no later than (or at
| east) a specified nunber of days before a date
certain, then the earliest day of the period so
specified shall not be included [if] it is a Saturday,
Sunday, or a legal holiday in the D strict of Colunbia,
and the earliest such day shall be the next preceding
day which is not a Saturday, Sunday, or such a |egal
holiday.” Therefore, Saturday, March 1, 2008 and
Sunday, March 2, 2008 are not included in the tine
conputation. Therefore, the earliest day from which
the tine period begins is Mdnday, March 3, 2008.

Petitioner then observes that 30 days from March 3, 2008, is
April 2, 2008. Ergo, petitioner concludes, the petition was
tinely mailed and therefore tinely filed. See sec. 7502(f).
D. Analysis
The parties agree (as do we) that the section that defines
our jurisdiction in a case such as the instant one is section
6330(d)(1). Accordingly, we begin with that section. Section
6330(d) (1) provides as follows:
SEC. 6330(d). Proceeding After Hearing.--
(1) Judicial Review O Determ nation.--The
person may, within 30 days of a determ nation
under this section, appeal such determ nation to

the Tax Court (and the Tax Court shall have
jurisdiction with respect to such matter).
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In the present case, the “person” in section 6330(d)(1) is
petitioner and the “determ nation” is the notice of determ nation
i ssued by respondent’s Seattle Appeals Ofice. That
determ nati on was nmade on Friday, February 29, 2008, the date
stanped on the notice of determ nation and the date on which it
was sent by certified mail to petitioner. Thus, petitioner was
obliged to “appeal”, i.e., file a petition with this Court,
“Wthin 30 days” of Friday, February 29, 2008. See Rule 331(a)
(providing in relevant part that a | evy action under section
6330(d) “shall be comrenced by filing a petition with the
Court”). The last date “within 30 days” of Friday, February 29,
2008, was March 30, 2008, but because that date was a Sunday, the
|last day to file a petition was instead Monday, March 31, 2008.
See sec. 7503. Therefore, because the petition was neither filed
nor mailed “within 30 days” of the determ nation, respondent’s
notion nust be granted and this case nmust be dism ssed for |ack
of jurisdiction.

Petitioner incorrectly interprets certain provisions of Rule
25. A proper application of those provisions yields the sane
result as that reached in the precedi ng paragraph, i.e., that
respondent’s notion nust be granted and this case nust be

di sm ssed for |ack of jurisdiction.
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Rule 25 is concerned wwth the conputation of tine. Rule
25(a) (1) sets forth the general rule, and inits entirety
provi des as foll ows:

I n conputing any period of time prescribed or allowed
by these Rules or by direction of the Court or by any
applicable statute which does not provide otherw se,
the day of the act, event, or default fromwhich a
desi gnated period of tinme begins to run shall not be

i ncl uded, and (except as provided in subparagraph (2))
the |l ast day of the period so conputed shall be
included. |If service is nade by mail, then a period of
time conputed with respect to the service shall begin
on the day after the date of mailing. [Enphasis
added. ]

As applicable to the present case, Rule 25(a)(1) would
dictate that the “wthin 30 days” period prescribed by the
applicable statute (i.e., section 6330(d)(1)) began to run on
Saturday, March 1, 2008, i.e., the day after the mailing of
respondent’s notice of determ nation on February 29, 2008. See

Appi ah v. Commi ssioner, T.C Meno. 1996-170.

Rul e 25(a) (1) includes an exception, so we nmust necessarily
consult Rule 25(a)(2), which deals wth weekends (i.e., Saturdays
and Sundays) and holidays. In its entirety, Rule 25(a)(2)
provi des as foll ows:

Sat urdays, Sundays, and all |egal holidays shall be
count ed, except that, (A) if the period prescribed or
allowed is less than 7 days, then internedi ate

Sat urdays, Sundays, and |l egal holidays in the D strict
of Col unmbi a shall be excluded in the conputation; (B)
if the last day of the period so conputed is a

Sat urday, Sunday, or a legal holiday in the District of
Col unmbi a, then that day shall not be included and the
period shall run until the end of the next day which is
not a Saturday, Sunday, or such a |legal holiday; and
(© if any act is required to be taken or conpleted no




-9 -

|ater than (or at |east) a specified nunber of days
before a date certain, then the earliest day of the
period so specified shall not be included if it is a
Sat urday, Sunday, or a legal holiday in the District of
Colunmbi a, and the earliest such day shall be the next
precedi ng day which is not a Saturday, Sunday, or such
a legal holiday. Wen such a legal holiday falls on a
Sunday, the next day shall be considered a holiday;

and, when such a legal holiday falls on a Saturday, the
precedi ng day shall be considered a holiday. [Enphasis
added. ]

Thus, Rule 25(a)(2) begins with the general rule that Saturdays
and Sundays, as well as legal holidays, are counted in conputing

tinme. See Appiah v. Conm ssioner, supra. However, Rule 25(a)(2)

sets forth three exceptions to this general rule.

The first exception, enbodied in Rule 25(a)(2)(A), is
irrelevant to the present case because the applicable statute,
i.e., section 6330(d)(1), specifies a 30-day period of tinme to
file a petition. The exception applies only if the period
prescribed or allowed is |less than 7 days.

The second exception, enbodied in Rule 25(a)(2)(B), is
rel evant, but essentially does nothing (in the context of the
present case) other than echo the provisions of section 7503,

whi ch we have al ready nentioned. See Bass v. Conm ssioner, T.C

Meno. 1991-213, affd. wi thout published opinion 976 F.2d 736 (9th
Gir. 1992).

The third exception, enbodied in Rule 25(a)(2)(C, is the
exception that petitioner invokes and upon which her objection to

respondent’s notion solely rests.
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The rationale for Rule 25(a)(2)(C) appears in the Court’s
Rules Coomittee Note to the amendnent of Rule 25(a) in 1989. 93
T.C. 821, 861. The two pertinent paragraphs of that Note provide
as follows:

Paragraph (a) of Rule 25 is anmended in order to
clarify the conputation of tinme when the rel evant
period extends back in tine froma given point, rather
than forward, and the earliest day of that period is a
Sat urday, Sunday, or legal holiday in the D strict of
Col unmbia. Thus, for exanple, Rule 70(a)(2) generally
requi res that discovery shall be conpleted “no |ater
than” 45 days before the date set for call of the case
froma trial calendar. Simlarly, Rule 143(f)
generally requires that an expert wtness report be
furnished to the other party and submtted to the
Court “not later than” 30 days before the call of the
trial cal endar on which the case appears. So, if a
case had been calendared for trial at a session
begi nni ng on Monday, October 31, 1988, then Rule 143(f)
requires that any expert w tness report should have
been served and submtted “not |ater than” Cctober 1,
1988. However, since that date is a Saturday, Rule
25(a) requires that the report should have been served
and submtted “not |ater than” the next preceding
busi ness day, or Friday, Septenber 30, 1988. A report
served and submtted on Monday, Cctober 3, 1988, would
t herefore have been untinely. [Enphasis added.]

* * * * * * *

Finally, paragraph (a) is anended by restructuring
it into three subparagraphs in order to nore clearly
reflect its content.
Thus, it is readily apparent that Rule 25(a)(2)(C
constitutes a | ook-back provision that is applicable only when an
act or event nust be conpleted a certain nunber of days before a

date certain. Accordingly, Rule 25(a)(2)(C) does not apply to

the present case because the statutory period for filing a
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petition begins with an Appeals Ofice determ nation and extends
forward in tinme, not back in tine.

E. Concl usi on

Section 6330(d) (1) requires that we conpute the 30-day
filing period starting with the February 29, 2008 determ nation
and that we necessarily conpute that period forward in tinme, not
back in tine. Rule 25(a)(1) specifies that the first day in the
30-day filing period was Saturday, March 1, 2008, i.e., the day
after the mailing of the notice of determ nation on February 29,
2008. Rule 25(a)(2) provides that Saturdays and Sundays shall be
included in conmputing time; however, the exception enbodied in
Rul e 25(a)(2)(B), echoing the provisions of section 7503, makes
clear that the final Sunday, being the 30th and ot herw se | ast
day, should not be counted and that Monday, March 31, 2008,
shoul d instead be the |ast day of the statutory filing period.

As the petition was both filed and mailed after the expiration of
the statutory filing period, the petition was not tinely filed
and this case nust be dism ssed for lack of jurisdiction. Wber

V. Conm ssioner, 122 T.C. at 262.
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To give effect to the foregoing,

An Oder O Dismssal For Lack O

Jurisdiction will be entered granting

respondent’s notion and dism ssing this

case on the ground that the petition was

not tinely fil ed.




