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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
income tax of $3,319 for the taxable year 2000.
The issue for decision is whether petitioner is entitled to
deduct $26,385 for job expenses and other m scel |l aneous
deducti ons.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Chicago, Illinois, on the date the petition was filed in this
case.

Petitioner was a financial consultant who was enpl oyed by
Merrill Lynch, Pierce, Fenner & Smith (Merrill Lynch) during the
t axabl e year 2000. During the year in issue, Merrill Lynch had a
rei nmbursenent policy which stated:

[petitioner] * * * [is] entitled to be reinbursed for
certain limted expenses, but * * * [is] also expected to i ncur
expenses necessary to the job for which he would not be
rei mbursed. Such expenses, ordinary in this business,

i nclude travel and transportation, as well as pronotional

and entertai nment expenses, incurred in calling on custoners

of Merrill Lynch for the purpose of creating sales through

i nvest ment di scussi ons.

During taxabl e year 2000, petitioner requested reinbursenent for
expenses of $4,866.38 incurred in furtherance of his job.

Merrill Lynch reinbursed petitioner for all of the requested
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expenses.! Petitioner did not request any further reinbursenent
fromMerrill Lynch during taxable year 2000. Petitioner’s
enpl oynment at Merrill Lynch was term nated in June of 2000.
Petitioner reported the follow ng job expenses and ot her
m scel | aneous deductions on line 23 of Schedule A Item zed

Deductions, of his Federal incone tax return for the taxable year

2000:
Description Anmount
Form 2106- EZ $43, 038
Tax preparation fees 350
Br oker age account fees 1, 685
Depreci ati on 597
Tot al 45,670

On Form 2106- EZ, Unrei nbursed Enpl oyee Busi ness Expenses,

petitioner reported the foll ow ng expenses:

Description Anmount
Parking fees, tolls, etc. $3, 100
Travel expenses 27,159
O her busi ness expenses 8,718
Meal s and entertai nment 4,061

Tot al 43, 038

On statenent 3 attached to petitioner’s return, petitioner
reported that the other business expenses consisted of the

follow ng itens:

!One such expense reinbursed by Merrill Lynch appears to
have been requested for reinbursenent tw ce by petitioner and was
actually reinbursed twice by Merrill Lynch



Description Anmount
Busi ness t el ephone $3, 420
Client gifts 2,248
O fice supplies 2,725
Subscri ptions 325

Tot al 8,718

Fol | owi ng an exam nation of petitioner’s 2000 return,
respondent issued a notice of deficiency disallow ng job expenses
and ot her m scell aneous deductions of $45, 670.

Di scussi on

As a general rule, the determ nations of the Comm ssioner in
a notice of deficiency are presuned correct, and the taxpayer
bears the burden of proving the Conm ssioner’s determ nations to

be in error. Rule 142(a); Wlch v. Helvering, 290 U S. 111, 115

(1933). As one exception to this rule, section 7491(a) pl aces
upon the Conm ssioner the burden of proof with respect to any
factual issue relating to liability for tax if the taxpayer

mai nt ai ned adequate records, satisfied the substantiation

requi renents, cooperated with the Comm ssioner, and introduced
during the Court proceeding credible evidence with respect to the
factual issue. W decide the issue in this case without regard
to the burden of proof. Accordingly, we need not deci de whether
the general rule of section 7491(a)(1) is applicable in this

case. See Hi gbee v. Comm ssioner, 116 T.C 438 (2001).

Mor eover, deductions are a matter of |egislative grace, and

t he taxpayer bears the burden of proving that he or she is
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entitled to the cl ai ned deducti ons. | NDOPCO, Inc. V.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. v.

Hel vering, 292 U S. 435, 440 (1934). Wth these well-established
propositions in mnd, we nust determ ne whether petitioner has
satisfied his burden of proving that he is entitled to deductions
for job expenses and other m scel | aneous deductions in excess of
t he $19, 285 conceded by respondent.

Section 162(a) allows a deduction for ordinary and necessary
busi ness expenses paid or incurred during the taxable year in
carrying on any trade or business. For an expense to be
“ordinary” the transaction that gives rise to the expense nust be
of a common or frequent occurrence in the type of business

i nvol ved. Deputy v. du Pont, 308 U. S. 488, 495 (1940). To be

“necessary” an expense nust be “appropriate and helpful” to the

taxpayer’s business. Wlch v. Helvering, supra at 113-114. The
performance of services as an enpl oyee constitutes a trade or
busi ness. See sec. 1.162-17(a), Incone Tax Regs. The enpl oyee
must show the rel ati onship between the expenditures and the

enpl oynent. See Evans v. Conm ssioner, T.C Meno. 1974-267. The

t axpayer bears the burden of substantiation. Hradesky v.

Commi ssioner, 65 T.C. 87, 90 (1975), affd. per curiam540 F.2d

821 (5th Cr. 1976). Section 6001 and the regul ations
pronul gated thereunder require taxpayers to maintain records

sufficient to permt verification of incone and expenses. As a
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general rule, if the trial record provides sufficient evidence
that the taxpayer has incurred a deductibl e expense, but the
taxpayer is unable to adequately substantiate the preci se anpunt
of the deduction to which he or she is otherw se entitled, the
Court may estimate the amount of the deductibl e expense, bearing
heavi |l y agai nst the taxpayer whose inexactitude in substantiating
t he amount of the expense is of his own nmaking, and allow the

deduction to that extent. Cohan v. Conm ssioner, 39 F.2d 540 (2d

Cir. 1930). However, in order for the Court to estinate the
anount of an expense, the Court nust have sonme basis upon which

an estimate may be nmade. Vanicek v. Conmm ssioner, 85 T.C 731,

742-743 (1985). W thout such a basis, any all owance woul d anount

to unguided largesse. WIllians v. United States, 245 F. 2d 559,

560-561 (5th G r. 1957).

In the case of travel expenses, entertainnent expenses, and
expenses paid or incurred with respect to listed property, e.g.,
passenger autonobiles, section 274 overrides the Cohan doctrine,
and expenses are deductible only if the taxpayer neets the
section’s stringent substantiation requirements. Secs. 274(d),

280F(d) (4); Sanford v. Conm ssioner, 50 T.C. 823, 827-828 (1968),

affd. 412 F.2d 201 (2d Cr. 1969); sec. 1.274-5T(a), Tenporary
| ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
Section 274(d) specifically provides:

SEC. 274(d). Substantiation Required.--No deduction or
credit shall be all owed--
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(1) under section 162 or 212 for any traveling
expense (including neals and | odgi ng whil e away
from hone),

(2) for any itemw th respect to an activity which
is of a type generally considered to constitute
entertai nment, anusenment, or recreation, or with
respect to a facility used in connection with such
an activity,

(3) for any expense for gifts, or

(4) with respect to any listed property (as
defined in section 280F(d)(4)),

unl ess the taxpayer substantiates by adequate records or by

sufficient evidence corroborating the taxpayer’s own

statenent (A) the anmpbunt of such expense or other item (B)

the time and place of the travel, entertai nnment, anusenent,

recreation, or use of the facility or property, or the date
and description of the gift, (C the business purpose of the
expense or other item and (D) the business relationship to

t he taxpayer of persons entertained, using the facility or

property, or receiving the gift. * * *

This section “contenplates that no deduction or credit shall be
al l oned a taxpayer on the basis of such approxi mations or
unsupported testi nony of the taxpayer.” Sec. 1.274-5T(a),
Tenporary I nconme Tax Regs., supra.

In order to substantiate a deduction by neans of adequate
records, a taxpayer nust maintain a diary, |og, statenent of
expenses, trip sheet, or simlar record, and docunentary evi dence
whi ch, in conbination, are sufficient to establish each el enent
of each expense or use. Sec. 1.274-5T(c)(2)(i), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). A contenporaneous
log is not required, but corroborative evidence to support a

t axpayer’s record of the elenents of expenditure or use nust have
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“a high degree of probative value to el evate such statenent and
evidence” to the level of credibility of a contenporaneous
record. Sec. 1.274-5T(c)(1), Tenporary Inconme Tax Regs., 50 Fed.
Reg. 46017 (Nov. 6, 1985). Thus, no deduction for expenses under
section 274(d) may be allowed on the basis of any approxi mation
or the unsupported testinony of the taxpayer. See, e.g., Mirata

V. Conm ssioner, T.C. Menob. 1996-321; &olden v. Conm ssioner,

T.C. Menpb. 1993-602.

In this case, petitioner has attenpted to substantiate his
expendi tures through secondary and inconpl ete docunentation. In
particular, petitioner offered credit card statenents and a
reconstructed summary of his expenditures. Respondent revi ewed
petitioner’s docunents and, after perform ng a perfunctory
anal ysis, contends that nost of the expenditures were for
transportation and entertai nnent. Respondent further contends
that the submtted docunents do not neet the nore stringent
requi renents of section 274(d). Petitioner, on the other hand,
contends that all of the relevant expenditures represented by
t hese docunents were incurred in connection with his financial
consul ting business activity.

At trial, petitioner testified that the original docunents,
whi ch substantiate his clained job expenses and ot her
m scel | aneous deductions, are on his hard drive and in files at

Merrill Lynch. However, petitioner has not submtted those
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docunents in the record before this Court. Petitioner clains
that Merrill Lynch will not turn over the docunents. Respondent
notified petitioner of the possibility of subpoenaing the
docunents and continuing this case in an attenpt to obtain them
Petitioner did not avail hinself of the opportunity either to
continue this case or to subpoena the all eged docunents.

Mor eover, petitioner testified that he could not explain, as
to each entertai nnent expenditure, who he met wth or what the
expense was incurred for, and he could not explain as to airline
expenditures what was the objective of the trip or the
destination. As to the other clained job expenses and
m scel | aneous deductions, petitioner stated: “lIt’d be inpossible
to give * * * the exact nane and prospect” for each expenditure.

We have taken into consideration petitioner’s testinony and
i nconpl ete records, and we conclude that petitioner failed to
satisfy the requirenents of sections 162 and 274 as to any
expenditures in excess of the $19, 285 respondent conceded.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




