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VEMORANDUM COPI NI ON
SW FT, Judge: Under section 6320, petitioner challenges
respondent’s notice of determnation rejecting petitioner’s
$2, 400 of fer-in-conprom se (O C) and sustaining respondent’s

notice of Federal tax lien relating to petitioner’s outstanding
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Federal incone tax liabilities for 1996, 2000, 2001, 2002, and
2003, representing a cunul ative total of $44,383.1

Unl ess otherw se indicated, all section references are to
the sections of the Internal Revenue Code applicable to this
collection action, and all Rule references are to the Tax Court

Rul es of Practice and Procedure.

Backgr ound

The facts of this case have been submtted fully stipul ated
under Rule 122 and are so found.

Petitioner is a resident of Oregon. Petitioner has been
enpl oyed as a nurse for many years.

In 2001, petitioner was divorced from her husband of
8 years.

As part of the divorce fromher husband and separation of
their marital property, in 2001 petitioner was to receive assets
with a value of $26,480, including an interest in real property
| ocated at 400 Lake Street, Berrien Springs, Mchigan (the
M chigan property). The interest had a value of $25,000 to
petitioner, as specified by the divorce court.

The June 6, 2001, judgnent in dissolution of petitioner’s

marri age expressly awarded to petitioner “all the parties’

! Petitioner’s OC also related to additional outstanding
Federal incone tax liabilities petitioner owed for 1995 but which
are not otherwise involved in this case.
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interest in the Mchigan property.” Al so per the 2001 judgnent
in dissolution of marriage, petitioner had nonthly inconme of

$6, 755.

Ei ght years earlier, in Decenber 1992, the M chigan property
had been the subject of sale and purchase docunentati on between
petitioner as seller and a relative of petitioner as purchaser.
The stated purchase price for this purported sale of the M chigan
property was approximtely $136, 000.

In 2003, the M chigan property was sold to a third party.
The title closing docunents do not indicate that petitioner had
an ownership interest in the Mchigan property and do not
indicate that petitioner was entitled to any of the sales
pr oceeds.

On January 1, 2004, a chapter 7 bankruptcy order was issued
in petitioner’s behalf discharging petitioner’s liability on
various debts. Petitioner’s bankruptcy proceeding was treated as
a no-asset bankruptcy.

In 2004, petitioner married M ke Beenken, to whom petitioner
is still married and with whom petitioner’s financial situation
over the recent years has significantly inproved.

On May 26, 2004, in an attenpt to ward off respondent’s
proposed tax lien filing, petitioner submtted to respondent the
OCthat is in issue. Petitioner offered to pay to respondent,

in monthly install nents of $100, a total of $2,400 in conprom se
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of her cunul ative total $44,383 outstanding Federal incone tax
liabilities for 1996, 2000, 2001, 2002, and 2003. Wth her OC
petitioner submtted to respondent a Form 433-A, Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
| ndi vi dual s, and a Form 433-B, Collection Information Statenent
for Businesses. Petitioner did not include any information about
several assets——specifically, she submtted no infornation about
the M chi gan property.

On August 21, 2004, petitioner sold a 1996 Pontiac Firebird
to athird party for $5,250.

On February 22, 2005, respondent filed w th Washi ngton
County, Oregon, a notice of Federal tax lien relating to
petitioner’s outstanding 1996, 2000, 2001, 2002, and 2003 Feder al
incone tax liabilities.

On March 3, 2005, respondent mailed to petitioner a notice
of Federal tax lien filing in which petitioner’s appeal rights
under section 6320 were expl ai ned.

On April 3, 2005, petitioner filed with respondent a
Form 12153, Request for a Collection Due Process Hearing.

During the Appeals Ofice collection hearing that ensued
under section 6320 anong petitioner, petitioner’s
representatives, and respondent’s Appeals officer, respondent’s
Appeal s officer reviewed additional docunentation which was

submtted relating to petitioner’s financial condition.
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Respondent’ s Appeal s officer specifically requested additional
information to establish whether petitioner had received an
ownership interest in the Mchigan property under the 2001
di vorce decree. Respondent’s Appeals officer considered
docunents submtted on petitioner’s behalf, including financial
i nformati on, nmade an extensive analysis of petitioner’s finances
and provided a copy thereof to petitioner.

At the conclusion of the Appeals O fice collection hearing,
respondent’s Appeals officer determ ned that petitioner had the
ability to pay in full her total curulative $44, 383 out st andi ng
1996, 2000, 2001, 2002, and 2003 Federal inconme tax liabilities
within the balance of the 10-year collection period of
[imtations. |In particular, respondent’s Appeals officer
concl uded that petitioner in her 2001 divorce proceedi ng had
recei ved an ownership interest in the Mchigan property with a
val ue of $25,000. This interest constituted, for purposes of
respondent’s consideration of petitioner’s O C, a dissipated
asset that should have been included in the financial information
submtted to respondent on petitioner’s behalf in connection with
petitioner’s O C.  Accordingly, respondent’s Appeals officer
concluded that a mninmally acceptable O C from petitioner would
have to include the $25,000 value of petitioner’s interest in the

M chi gan property.
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On April 7, 2006, respondent’s Appeals Ofice issued its
notice of determ nation sustaining respondent’s notice of tax

lien filing and rejecting petitioner’s O C.

Di scussi on

Section 6330(c)(2)(A)(i1i) permts a taxpayer to propose
collection alternatives to the filing of a Federal tax lien.
Rev. Proc. 2003-71, sec. 4.02(2), 2003-2 C.B. 517, 517, provides
that an O C based on doubt as to collectibility will be treated
as an acceptable collection alternative only where the O C
reflects the reasonable collection potential fromthe taxpayer.

Were a taxpayer has di ssipated assets in disregard of the
t axpayer’s out standi ng Federal incone taxes, the dissipated
assets may be included in the calculation of the m ni mum anpunt
that is to be paid under an acceptable O C Internal Revenue
Manual (I RV 5.8.5.4(5).

A dissipated asset is defined as any asset (liquid or not
liquid) that has been sold, transferred, or spent on nonpriority
itenms and/or debts and is no | onger avail able to pay the tax

l[tability. Sanmuel v. Comm ssioner, T.C Meno. 2007-312; |IRM

5.8.5.4(1).

Qur review of respondent’s adverse determ nation relating to
petitioner’s proposed O C focuses on whet her respondent abused
his discretion in rejecting petitioner’s OC. Sego V.

Comm ssioner, 114 T.C 604, 610 (2000).
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The evidence herein is conflicting as to ownership of the
M chi gan property, and petitioner never provided to respondent’s
Appeal s O fice an adequate explanation as to why, in the 2001
di vorce proceeding, petitioner clained and was awarded an
interest in the Mchigan property with a stated val ue of $25, 000.
In spite of the 1992 sale of the Mchigan property to a relative,
clearly petitioner nmust have retained sone interest therein
t hrough the tine of her 2001 divorce proceeding. Petitioner
failed to explain to respondent’s Appeals officer what happened
to this interest. Further, the 2004 sale of the M chigan
property to a third party w thout any acknow edgnent, in the
rel ated cl osing docunents, of petitioner’s interest therein does
not expl ain adequately what happened to petitioner’s $25, 000
i nterest.

At a May 7, 2007, hearing in this case, petitioner’s counsel
acknow edged that petitioner’s current financial condition has
i nproved significantly, but petitioner’s counsel declined on
petitioner’s behalf to have this matter remanded to respondent’s
Appeals Ofice for consideration of petitioner’s OC in |Iight of
petitioner’s current financial condition.

On the basis of the inconsistent and inconcl usive evidence
presented, respondent’s Appeals officer properly concluded that
t he $25,000 that was awarded to petitioner in the 2001 divorce

proceeding relating to the Mchigan property constituted a
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di ssi pated asset that should have been included in petitioner’s
acC

We sustain respondent’s determ nation rejecting petitioner’s

$2,400 A C

An appropriate decision

will be entered.




