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KROUPA, Judge: These cases were heard pursuant to the
provi sions of section 7463.! The decisions to be entered are not

revi ewabl e by any court, and this opinion should not be cited as

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended.
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authority. These cases arise frompetitions? filed under section
6330(d) in response to Notices of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330
(Determ nation Notices) by petitioners Gerry Ashurst (Ms.
Ashurst) and Kean H Ashurst (M. Ashurst), w fe and husband.
The sole issue for decision is whether the Settlenment officer
abused his discretion in rejecting petitioners’ Ofer In
Conmpromse (OC). W hold he did not.

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
LaG ange, Kentucky, at the tine they filed the petitions.

Petitioners filed their Federal income tax returns for 1991,
1992, 1993, 1994, 1995, and 1996, reflecting unpaid bal ances due.
The bal ances were assessed and, with penalties and accrued
i nterest, exceed $27, 000.

On July 22, 2000, respondent issued a Final Notice - Notice
of Intent to Levy and Notice of Your Right to a Hearing (Final
Notice) with regard to petitioners’ unpaid Federal incone tax
liabilities for 1991, 1992, 1993, 1994, 1995, and 1996, totaling
$27, 140.

2 These cases have been consolidated for purposes of trial,
bri efing, and opi nion.
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In response to the Final Notice, petitioners requested a
hearing pursuant to section 6330(b) (hearing) on August 7, 2000.
On June 8, 2001, Appeals Oficer Wlliam Smth of the Salt Lake
City, Uah Appeals Ofice (Appeals Oficer Smth) sent a letter
to petitioners scheduling a hearing for July 12, 2001. The
heari ng was subsequently postponed because petitioners indicated
that they would file an OC with respect to their outstanding tax
liabilities.

On July 3, 2001, petitioners submtted an O C for their
unpaid income tax liabilities for 1991, 1992, 1993, 1994, 1995,
1996, as well as 2000. On a Form 656, O fer in Conprom se,
petitioners indicated that M. Ashurst had been unenpl oyed since
July of 2000, that he had coronary surgery in August of 1998,
that prevented himfrom engagi ng i n physical activity, and that
they had exhausted all their resources in seeking enploynent and
mai nt ai ni ng the household. Petitioners offered to conprom se
their tax liabilities of approximately $27,000 for the years 1991
t hrough 1996 and 2000 with a one-tinme paynent of $3,500.

On July 9, 2001, Appeals Oficer Smth infornmed petitioners
that their offer was received and that an O fer exam ner woul d
contact themto evaluate their request. On January 16, 2002,
Bonnie Giggs, a Revenue officer fromthe Ogden, Utah, Ofice of
the I nternal Revenue Service (Revenue Oficer Giggs) sent

petitioners a letter stating that the O C had been revi ewed and
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that additional information was needed. After receiving and
reviewi ng petitioners’ financial information, Revenue Oficer
Giggs, in aletter dated March 18, 2002, infornmed petitioners
that she was unable to recomrend that their offer be accepted
because the information petitioners provided indicated that they
could pay their entire income tax liabilities.® The letter also
stated that if petitioners did not agree with the statenents,
they could call her to discuss the offer or discuss other
collection alternatives.

Petitioners and Revenue O ficer Giggs further corresponded
during March and May of 2002, in which petitioners submtted
additional financial information to her. On May 29, 2002, the
Revenue officer sent petitioners a letter stating that on the
basis of the new information provided, she had recal cul ated
petitioners’ financial situation. Because petitioners’ projected
i ncone and net assets, as recalculated, still enabled themto pay

their tax liabilities in full, she would not reconmend their

3 Revenue Oficer Giggs determned that, after allow ng for
necessary |iving expenses, petitioners’ nonthly incone and
real i zabl e assets enabled themto make a maxi mum paynent of
$1, 168 per nmonth. The Revenue officer stated that because she was
unabl e to reach petitioners she used their Dec. 31, 2000, incone
to conpute their nonthly incone. The officer determ ned that
petitioners had a total nmonthly incone of $6,486 and expenses of
$5, 318 leaving an ability to pay $1, 168 per nonth over a period
of 4 years.
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of fer for acceptance.* 1In the letter, she al so suggested that
petitioners enter into a regular installnment agreement for $836
per nonth.

On June 3, 2002, petitioners faxed Revenue O ficer Giggs a
letter stating:

| amunwi |l ling and unable to accept this

eval uation by your office. | currently have no

earnings other than nmy wife's incone and due to ny

heart condition current prospects for enploynent are

very slim * * * | have explained ny circunstances to

you in witing and verbally and consider you (sic) |ack

of understandi ng as nothing nore than harassnent in

this case. Therefore | amrequesting that this case be

forwarded back to Appeals (Bill Smth).

An Appeal s hearing was held with M. Ashurst on behal f of
petitioners on July 22, 2002. The hearing focused on
petitioners OC as well as other collection alternatives. It
was agreed that M. Ashurst would i nform Appeals Oficer Smth
about his future work prospects. No such information was
provi ded, however. Further, subsequent attenpts to contact
petitioners failed because no worki ng phone nunbers were
avai |l abl e.

On Decenber 2, 2002, Appeals Oficer Smth sent petitioners

the Determ nation Notices rejecting their OC and concl udi ng t hat

collection could proceed. The Determ nation Notices stated that

4 After considering the additional information provided by
petitioners, Revenue O ficer Giggs determ ned that petitioners
woul d be able to pay $836 per nonth based upon petitioners’
nonthly income of $5,257 and nonthly expenses of $4, 421.
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the O C was rejected because petitioners could pay their tax
liabilities in full.

On January 3, 2003, petitioners filed petitions with this
Court in response to the Determ nation Notices. A trial hearing
was held on Septenber 8, 2003, in Louisville, Kentucky, at which
petitioners contested respondent’s rejection of their OC, stated
that their circunstances have changed dranatically, and asked the
Court to remand their case to Appeals for a reconsideration of
their offer.

By order dated Novenber 13, 2003, this Court remanded
petitioners’ 1991, 1992, 1993, 1994, 1995, 1996, and 2000, incone
tax years to the Conm ssioner for the purpose of considering
petitioners’ OC, taking into consideration petitioners’ change
in circunstances. The order also allowed petitioners, if they
w shed to do so, to offer another collection alternative pursuant
to section 6330(c)(2)(A)(iii). The parties were to informthe
Court of the outcone of these proceedi ngs by January 15, 2004.

Pursuant to the order, petitioners submtted additional
information to respondent, including an updated item zation of
i ncone and expenses as well as other financial docunents.

On Decenber 30, 2003, after a reconsideration of
petitioners’ financial information, Settlenment Oficer John N
Brandon, Jr., of the Louisville, Kentucky, Appeals Ofice

(Settlenent O ficer Brandon) sent petitioners a letter rejecting
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their OC In the letter, Settlenment Oficer Brandon stated
that, based on the data petitioners submtted, it appeared that
petitioners could make nonthly paynents in the anount of $439 and
could therefore pay their liability in full within the limtation
period. Settlement O ficer Brandon al so offered petitioners an
instal |l ment agreenent as a collection alternative (Install nent
Agreenent). The Install nent Agreenent provided for the paynent
of $439 per nonth for 13 nonths and $604 per nonth thereafter,?®
until the liability was paid in full.

On January 3, 2004, petitioners sent, via facsimle, a
letter to respondent that we interpreted as petitioners’
rejection of the Installnment Agreenent proposed by Settl enent
O ficer Brandon. The issue now before us, therefore, is whether
Settlement O ficer Brandon abused his discretion in rejecting
petitioners’ OC and allow ng collection by levy action to
pr oceed.

Di scussi on

Before a | evy may be nade on any property or right to
property, a taxpayer is entitled to a fair hearing before an
inpartial officer of the Appeals Ofice. Secs. 6330(a) and (b),
and 6331(d). |If the taxpayer requests a hearing, he may raise at

that hearing any relevant issue relating to the unpaid tax or the

> Petitioners are expected to have satisfied certain nedical
expenses after 13 nonths.



- 8 -

proposed levy. Sec. 6330(c)(2). Such issues include any
appropri ate spousal defense, challenges to the appropriateness of
collection, and offers of collection alternatives such as an
instal |l ment agreenent or an offer-in-conpromse. Sec.
6330(c)(2)(A). After the hearing, a determnation is nmade that
addresses those issues raised by the taxpayer, verifies that al
requi renents of applicable | aw and adm ni strative procedures have
been net, and bal ances the need for the efficient collection of
taxes with the legitimte concern of the person that any
collection action be no nore intrusive than necessary. Sec.
6330(c) (3) (0.

The sole issue raised by petitioners both at the hearing and
at trial is respondent’s consideration of their OC W nust
deci de, therefore, whether the Settlenment officer’s rejection of
petitioner’s O C was proper.

A. St andard of review

Because the validity of petitioners’ underlying tax
liabilities is not in issue, we review the adni nistrative

determ nati on for abuse of discretion. See Sego v. Commi SSi oner,

114 T.C. 604, 610 (2000); Goza v. Comm ssioner, 114 T.C. 176,

181- 183 (2000). In doing so, we do not conduct an independent
review of what would be an acceptable offer in conprom se.
Rat her, we review only whether the Settlenment officer's refusa

to accept petitioners OC was arbitrary, capricious, or wthout
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sound basis in fact or law. See Wodral v. Conmni ssioner, 112

T.C. 19, 23 (1999).

B. Petitioners’ Ofer

Section 7122(a) authorizes a conprom se of a taxpayer’s

Federal tax liability. An OC may be accepted where there is
doubt as to liability or collectibility, or where it would
pronote effective tax admnistration. Sec. 301.7122-1T(b),
Tenporary Proced. & Adm n. Regs., 64 Fed. Reg. 39024 (July 21,
1999). One of the factors considered in determ ning whether to
accept or reject an OC is whether the collection of the ful
liability would result in economc hardship to the taxpayer.
Sec. 302.7122-1T(b)(4)(i), Tenporary Proced. & Adm n. Regs.,
supra. Economc hardship is defined as the inability of the
t axpayer to pay his or her reasonable |living expenses. Sec.
301.6343-1(b)(4), Proced. & Adm n. Regs.

Thr oughout the consideration of their OC, petitioners
mai nt ai ned that they do not have sufficient income to pay their
ltabilities in full. After reviewng petitioners’ financial
situation, however, the Settlenment officer determned that their
financial situation enabled themto pay the entire tax liability
within a reasonable tinme. This determ nation was based on the
information petitioners provided to the Settlenent officer as to
their income and expenses. Petitioners’ financial information

i ndi cated that both petitioners had gainful enploynment and that
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their nmonthly inconme exceeded their necessary living expenses,
thereby allowng the full paynment of their liabilities.

In reviewng petitioners OC, we note that the Settl enent
of ficer used information that was favorable to petitioners. For
exanple, the Settlenent officer allowed petitioners nonthly
living expenses that exceeded the anount they clainmed on their
Form 433-A, Collection Information Statenent For [ ndividuals.
Moreover, in determning petitioners’ incone, the Settl enment
of ficer used inconme figures that were | ess than those actually
reported by petitioners. Notw thstanding his use of these
favorabl e estimates, the Settlenent officer still concluded that
petitioners could pay their entire tax liabilities in full.

We have reviewed the entire record, including the financial
information presented to the Settlenment officer, and cannot find
that the Settlenent officer’s determ nation rejecting

petitioners’ OC was an abuse of discretion. See Van VI aenderen

V. Conm ssioner, T.C. Menob. 2003-346; Crisan v. Conm ssioner,

T.C. Meno. 2003-318; WIllis v. Conm ssioner, T.C. Meno.

2003-302. Accordingly, collection by levy of petitioners’ unpaid
tax liabilities reflected in the Determ nation Notices may
pr oceed.

To reflect the foregoing,

Deci sions will be

entered for respondent.




