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MVEMORANDUM OPI NI ON

MORRI SON, Judge: Pursuant to section 7428(a),?! petitioner,
Asmark Institute, Inc., seeks a declaratory judgnent that it
nmeets the requirenents of section 501(c)(3) and is therefore

exenpt fromfederal inconme taxation. It exhausted its

IAIl section references are to the Internal Revenue Code of
1986, as anended.
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adm ni strative renedies as required by section 7428(b)(2) and
Rule 210(c)(4).%2 1t received a final adverse determ nation

| etter dated Novenber 8, 2007. It invoked the jurisdiction of
this Court by a petition filed Decenber 31, 2007. This case was
submtted for decision on the stipulated “Adm nistrative record”
as defined in Rule 210(b)(12).

Backgr ound

The petitioner, Asmark Institute, Inc., wll be referred to
as Asmark Institute. Asmark Institute had a for-profit
predecessor. W refer to this predecessor by its full nane,
Asmark, Inc. The respondent will be referred to here as the IRS.
In briefing this case after trial, Asmark Institute failed to
propose findings of fact regardi ng nost of the factual
di sagreenents that it had with the IRS.

1. Asmark, Inc.: The Predecessor of Asmark Institute

Asmark, Inc., a for-profit conpany, began in 1990 with 25
clients. By February 15, 2005, Asmark, Inc., provided risk
managenent services to 985 farmretailers.® |t devel oped
expertise in understandi ng governnment regul ations that affect
agricultural businesses. It becane a resource center for

agricul tural businesses by providing educational nmaterial,

2All Rule references are to the Tax Court Rules of Practice
and Procedur e.

By “farmretailers” we nean businesses that sell goods and
services nostly to farns.



-3-
training prograns, and on-site inspections. It also created
conputer prograns that allowed businesses to file tinely reports
w th governnent agencies. |Its mssion was to help agricultural
busi nesses conply with governnent regulations. Its owners and
their ownership shares were Allen C. Summers, Jr. (37.5 percent),
his wife, Susan Summers (37.5 percent), and Johnnie R Law ence
(25 percent). Allen C. Sumrers served as president. W infer
that there were only two other officers, Susan Summers and
Johnnie R Lawr ence.

On its Form 1120S, U.S. Income Tax Return for an S
Corporation, for the cal endar year 2005, Asmark, Inc., reported
ordi nary business incone of $472,378. It also reported that
“Conpensation of officers” was $112,200. |In the cal endar year
2005, Asmark, Inc., paid salaries to its “officers” and
“directors” of $112,200. On its 2005 Form 1120S, Asmark, Inc.,
reported that “Sal aries and wages” were $391,368. |In the
cal endar year 2005, Asmark, Inc. paid “salaries” and “wages” of
$391, 368. During 2005, Asmark, Inc., paid “total salaries” of
$503, 568 (which is the sumof $112,200 and $391, 368).

Landmar k Technol ogies, L.L.C., was a for-profit conpany that
owned properties used in the operations of Asmark, Inc. The
owners of Landmark Technologies, L.L.C., were Allen C. Summers,

Susan Summers, and Johnnie R Law ence.
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Asmark, Inc., recognized that it would greatly inprove its
mar ket share if it could gain access to the farmretailers who
were nmenbers of trade associations. Yet it was reluctant to
cooperate with the associ ati ons because it feared that it would
| ose control of its trade secrets. By converting to a nonprofit
corporation, it believed that it would no | onger be obligated to
protect its trade secrets and it could therefore cooperate with
t he associ ati ons.

2. O gani zation of Asmark Institute

On March 22, 2005, Asmark Institute was incorporated as a
nonst ock, nonprofit corporation under the | aws of Kentucky.
Asmark Institute had its principal office in Oamensboro, Kentucky.

Article Il of its articles of incorporation, dated March 14,
2005, provides that Asmark Institute “is organi zed excl usively
for the purpose of serving as a resource center for conpliance
mat eri als and services for the agribusiness industry”. Article
VI provides in part:

Not withstanding [sic] any other provision of these

articles, the corporation shall not carry on any ot her

activities not permtted to be carried on:

a. By a corporation exenpt fromfederal incone tax

under Section 501(c)(3) of the Internal Revenue Code,

or correspondi ng section of any future federal tax
code, or

Article VIl1 states in part:

The Corporation is irrevocable [sic] dedicated to and
is organi zed and operated exclusively for charitable
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purposes within the section of 501(c)(3) of the
I nt ernal Revenue Code, or correspondi ng section of any
future code.

According to its bylaws, the purpose of Asmark Institute is
to:

(1) Serve as a national resource center for regul atory
conpliance assistance to agricultural retailers and

rel ated agricultural businesses, and trade
associ ati ons;

(2) Pronote know edge of regulatory conpliance
requirenents;

(3) Serve as the national coordinating institution for
creation, devel opnment and adm nistration of conpliance-
related aids, materials, products, tools or other
solutions pertinent to the needs of agricultural
retailers and rel at ed busi nesses;

(4) Advance industry-standards and conformty with
conpliance as a neans of benefitting the public health,
safety, welfare and environnent;

(5) Pronote industry-standard educati onal opportunities
and materials as a neans of facilitating conpliance and
saf er work environnents;

(6) Cooperate with departnments and agenci es of

federal, state and | ocal governnents in achieving
optinmum conpatibility between regul atory conpliance
requirenents and the efforts of industry and conmmerce;
(7) Pronote cooperation and support between the state
and national trade associations and/or organizations
directly related to the interests of agricultural
retailers and rel at ed busi nesses;

(8) Communi cate and cooperate with other industries and
organi zations on issues of nmutual interest; and

(9) Establish high standards of business ethics and

pr of essi onal i sm

Asmark Institute was not affiliated with a governnental agency.
In June 2005, Asmark Institute filed an application asking
the RS to recognize that it was exenpt fromtax under section

501(c)(3). At the tine that it filed the application, Asmark
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Institute had not yet begun operations and did not have any
assets.

Asmark, Inc., transferred all of its assets, worth $205, 000
and consisting of supplies, furniture, and conputers, to Asmark
Institute. Asmark Institute did not assune the liabilities of
Asmark, Inc. The Asmark website announced that “On Septenber 1,
2005, Asmark, Inc., officially becanme the Asmark Institute.” On
Decenber 31, 2005, Asmark Institute entered into a | ease
agreenent with Landmark Technologies, L.L.C. This | ease was
simlar to the | ease between Landmark Technol ogies, L.L.C, and
Asmark Institute s predecessor, Asmark, Inc. The |ease entitled
Asmark Institute to use a 16, 164-square-foot office buil ding
situated on a 3.22-acre lot. The building was used by Asmark
Institute as offices, a training facility, and warehouse space.
The rent was $120, 000 per year.

On March 20, 2006, Asmark, Inc., was dissolved. The
di ssolution did not occur earlier because its owners had been
waiting for the IRS to act on Asmark Institute s application for
recognition of exenpt status. Wuen the IRS asked for nore
information instead of reaching a decision, the owners decided to
di ssol ve the corporation

3. Asmark Institute’s Enpl oyees

Asmark Institute had the sane enpl oyees as its predecessor,

Asmark, Inc. Allen C. Sumrers served as president. Susan
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Summers served as secretary/treasurer. Johnnie R Law ence
served as vice president. Asmark’s board of directors consisted
of Allen C. Summers, representatives of its nenbers (except
governnments and educational institutions), and representatives of
the fertilizer and agrichem cal industry.

Asmark Institute projected that its total salary expense

woul d be:
Asmar k, 1nc.
Projected Sal ari es
Posi tion 2006 2007 2008
Oficers/directors $533, 000 $533, 000 $533, 000
O her sal aries 270, 000 280, 000 290, 000
Total salaries 803, 000 813, 000 823, 000

O the $533,000 projected to be the salaries for “Oficers/
Directors”, $187,500 would be paid to Allen C. Sumrers, $187, 500
woul d be paid to Susan Summers, and $157,500 woul d be paid to
Johnnie R Lawr ence.
4. Revenues

Asmark Institute believed that all of its inconme would be
derived fromfees for the services it would render. |t thought
that its fees for 2006, 2007, and 2008 woul d be $1, 900, 000, $2
mllion and $2, 240,000, respectively. Asmark Institute did not
intend to collect any income fromgrants, donations, or

fundrai si ng operati ons.



5. Services CGenerally

The general function of Asmark Institute was to help
agricultural retailers conply with OSHA, EPA, DOI, and DHS
regul atory requirenents. There were 75 separate regulatory
requi renents for which Asmark Institute provided assistance.
Asmark Institute continued to provide the sanme regul atory
conpliance services as Asmark, Inc. |Its custoner base was |arger
than that of Asmark, Inc., because the trade associations
pronoted its services to their nenbers.

6. Menber shi p

Asmark Institute had five categories of nenbership, as
fol | ows:

(1) Charter nenber. A Charter nenber was an entity or

i ndi vidual that had contracted to purchase services from Asmark,
Inc., or Asmark Institute before the date that Asmark Institute
began operations. Apparently, this date was considered to be
July 21, 2005. Asmark Institute’s website stated: “Cients of
Asmark on record on July 21, 2005 are considered charter nenbers
of the new Asmark Institute.”

(2) Reqular nenber. A Regular nenber was any nenber that

was admtted to Asmark Institute after the date Asmark Institute
was created and that did not fit into the other categories of

menber shi p.
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(3) Association nenber. An Association nenber was “any

entity or individual of a state or national industry or trade
associ ation or organi zati on” who was not otherw se eligible for
menber shi p.

(4) Governnent nenber. A Government nenber was a

departnent, authority, or agency of a federal, state, or |ocal
gover nment .

(5) Educational nenber. An Educational nenber was a

donmestic not-for-profit institution of higher |earning that was
not otherw se eligible for nenbership.

The benefits received by each class of nenber, and the fees
paid by each, were as foll ows:

Educati onal and Governnent nenbers. No fees were assessed.

The benefits to such nenbers included basic communications such
as a newsletter, a service called “safety matters”, Ask ERI CA
and updates. Ask ERICA is a service that is described later in
this opinion. W find that the benefits provided to the

Educati onal and Governnent nenbers were relatively insignificant.

Associ ati on nenbers. No fees were assessed. The benefits

of fered i ncluded basic communi cati ons and the SABRS service
package (a package of services described bel ow).

Requl ar and Charter Menbers. The fees for Regul ar and

Charter nenmbers were set forth in a “Price List & Distribution

Schedul e”. The Price List & Distribution Schedule set forth the
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foll ow ng service packages and prices for Regular and Charter

menbers:
Price List & Distribution Schedul e
Servi ce Package Price per Facility
Conpass package $1,480 (for client with 1-99
| ocati ons)
Li ght house package (no annual $2,180 (for client with 1-99
travel by state association) | ocati ons)

Li ght house package (requiring $2,480 (for client with 1-99
annual travel by state | ocati ons)
associ ation)

As of March 13, 2006, Asmark Institute had 976 Charter
menbers, 102 Regul ar nenbers, 9 Associ ation nenbers, no
Gover nnment nenbers, and no Educational nenbers.* 1t anticipated
that the nunber of Charter nenbers woul d be unchanged, the nunber
of Regul ar nmenbers would increase to 1,198, the nunber of
Gover nment nmenbers woul d i ncrease to 150, and the nunber of
Educati onal nenbers woul d i ncrease to 250.

7. The SABRS Servi ce Package, the Conpass Service Package, and
t he Li ght house Package

Asmark Institute sold sone of its services in bundled
packages. There were three types of service packages, described
by Asmark Institute s marketing brochures as:

e “SABRS™ -Cut through the regulatory red tape!”

“The parties agree that Asmark Institute had 976 Charter
menbers. Its website lists only 211 Charter nenbers. The
parties do not explain the discrepancy.
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e “Conpass™ - Hel ping you find your way!”

e “Li ghthouse™ -Navi gate the regul ati ons!”

We refer to the three service packages as the SABRS package, the
Conpass package, and the Lighthouse package.

O the three service packages, the one with the | owest |eve
of service was the SABRS package. |t appears that if a trade
associ ation was a nenber of Asmark Institute, the trade
associ ation received the SABRS service package, and its nenbers
recei ved indirect benefits through the SABRS servi ce package.
The trade association was not charged a fee. The trade
association’s nenbers were not charged either, unless they
purchased an additional service. Asmark Institute provided
partial access to its conputer systemto the trade associ ation,
whi ch coul d then use the conputer systemto provide services to
the trade association’s nenbers. The trade association and its
menbers could al so place orders for materials for a fee from
Asmark Institute. The trade association’s nenbers could al so
order specialized services fromAsnmark Institute, which would
split the fee for the services with the trade associ ation

The next type of service package was the Conpass package.
It appears that the Conpass package was offered to any farm
retail er who chose the package. Al retailers who chose the
package were consi dered Regul ar or Charter nenbers of Asmark

| nstitute. If the retailer was a menber of a trade associ ation
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that itself was an Association nmenber, then the trade associ ation
participated in the delivery of services to the retailer and
shared in the revenue fromthe services.

Asmark Institute did not charge the Association nenber for
t he Conpass package. It charged the Regul ar or Charter nenber
who chose this package $1,480 per facility per year. O this
$1, 480 fee, $280 was shared with the Association nmenber to which
t he Regul ar or Charter nenber bel onged. Asmark Institute
provided training to the trade association, which in turn
provi ded services to the trade association’s nenbers. |If the
retailer comm ssioned specialized work or products, Asnmark
Institute split the fee with the trade associ ation

The next type of service package was the Lighthouse package.
It appears that the Lighthouse package was a service offered to
any farmretailer who chose the package. All retailers who chose
t he package were considered Regul ar or Charter nenbers of Asmark
Institute. |If the retailer was a nenber of a trade associ ation
that itself was an Association nenber, then that trade
association participated in the delivery of services to the
retailer and shared in the revenue fromthe services.

Asmark Institute did not charge the Association nenbers for
t he Li ght house service package. It charged its Regul ar or
Charter nmenbers who chose the package $2,480 per facility per

year. O this charge, $880 was shared with the Association
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menber to which the Charter nenber or Regul ar nenber bel onged.
Alternatively, if no on-site visit was required, the charge to
t he Regul ar or Charter nenber was $2,180 per manned facility, and
Asmark Institute paid $580 of the fee to the trade associ ation.
Wrk duties were split between Asmark Institute and the trade
association. A substantial portion of the work was done by
Asmark Institute. The Lighthouse package was roughly conparabl e
to the services that Asmark, Inc., had provided to its clients.

8. Specific Services.

On alist that it gave the IRS of its major activities and
benefits, Asmark Institute identified six particular services:
SVA, Ask ERICA, NTIP, nyRWP, IURA, and SPCC. W describe each of
t hese services, the fee for each service, and whether the service
was offered through the three service packages.

a. Security Vulnerability Assessment (SVA)

Asmark Institute offered a service called the security
vul nerability assessnent, or SVA. \Wat follows is a description
of the SVA. Many farmretailers sell amoniumnitrate and
anhydrous amoni a for use as fertilizer. Amoniumnitrate can
al so be used to nake bonbs. Anhydrous ammoni a can al so be used
to make illegal drugs. The SVA identified the ways in which a
farmretailer could prevent terrorists and crimnals from
obt ai ning these chemcals. SVA was used by retailers to satisfy

requi renents inposed by the Departnent of Honel and Security.
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The SVA service was offered through all three service
packages. For retailers who were not Regular or Charter nenbers
but who bel onged to an associ ation that was an Associ ati on
menber, the SVA service was provided through the SABRS service
package. For these retailers, the fee for the SVA program was
$75 to $300. Asmark Institute would share 40 percent of the fee
with the association. The farmretailer could not directly
access the Asmark Institute website. For farmretailers who had
enrolled in the Conpass service package, the extra fee for the
SVA service was $27.50. None of the fee was apparently shared
with the retailer’s association. For farmretailers who had
enrolled in the Lighthouse package, the fee for the SVA service
was $27.50. Apparently, none of the fee was shared with the
association. The relative duties of the retailer, the
associ ation, and Asmark Institute depended on the type of service
package.

Some farmretailers were not Regular or Charter nenbers and
were not nenbers of an association that was a nenber of Asmark
Institute. Such retailers did not participate in any of the
three service packages. However, they were eligible to purchase
t he SVA servi ce.

b. Nur se Tank | nspecti on Program ( NTI P)

Asmark Institute offered a service called the Nurse Tank

| nspection Program or NTIP. A nurse tank is a steel tank used
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to transport anhydrous amonia, pressurized so that it is in
liquid form See 49 C.F.R sec. 173.315(m (2009) (defining
nurse tank). Federal regulations require an identification plate
to be attached to each nurse tank in operation. 1d. sec.
173.315(m (1). Not infrequently, an identification plate falls
off a nurse tank. In 2004, the Departnent of Transportation
created an alternative regulatory schene that all owed nurse tanks
to operate after losing their identification plates. 75 Fed.
Reg. 42367 (July 21, 2010) (describing special permt SP 13554,
in effect since 2004). Asmark Institute adm nistered a national
regi stry of nurse tanks governed by this alternative regulatory
schene. This registry is referred to as the Nurse Tank
| nspection Program In order to qualify for the alternative
regul atory schenme, a retailer had to participate in the NTIP
program and pay $25. The alternative regulatory schene cane
about through the | obbying efforts of the Fertilizer Institute,
an organi zati on which then shared with Asmark Institute a role in
adm nistering the NTIP

The NTIP programwas offered through all three service
packages. Sone farmretailers received the NTIP service through
t he SABRS service package. These retailers received the NTIP
service at “cost”. W infer fromthe record that the cost was

$25. For farmretailers who received the NTIP service through
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t he Conpass or Lighthouse service package, the NTIP service was
al so offered at “cost”. Sone farmretailers were not Regul ar or
Charter nmenbers and were not nenbers of an association that was
itself a nmenber of Asmark Institute. Such retailers were
eligible to purchase NTIP

The NTIP programwas not offered to the clients of Asmark,
Inc. W infer, therefore, that NTIP was a new program started by
Asmark Institute.

c. m/RW

Anot her service offered by Asmark Institute was nyRWP, a
web- based application for the preparation and mai nt enance of a
ri sk managenent plan. A risk managenent plan is used by a
facility that stores anhydrous anmonia to take steps to prevent
the uncontrolled rel ease of the gas. Such rel eases are dangerous
to people and destructive of the ozone |layer. Another purpose
of the nyRVP programwas, in the words of Asmark Institute, to
“address uneven enforcenent by the various regions of EPA’. The
price of nyRW and the type of service depended upon the service
package. Sone farmretailers received the nyRWP service through
t he SABRS service package. They were retailers who were nenbers
of Association nmenbers of Asmark Institute but who were not
Regul ar or Charter nmenbers. For these retailers, the fee for the
nmyRMP service was $500. O the $500 fee, the association

received 30 percent. The retailer did not have access to the
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Asmark Institute website directly. For farmretailers who had
enrolled in the Conpass service package, the price of the nyRW
service was $300, with the association receiving 30 percent of
the price. The retailer had access to the website. For
retailers who had enrolled in the Lighthouse package, the fee for
the nyRMP service was $88. Apparently, none of this fee was
shared with the association. The retailer had access to the
websi te.

Sone farmretailers were not Regular or Charter nenbers and
were not nenbers of an association that was itself a nenber of
Asmark Institute. Such retailers were eligible to purchase
nyRWP.

I n 2007, the EPA awarded a $20, 000 annual grant to Asmark
Institute for its work on the nyRWP program

The nyRMP program was not offered to the clients of Asmark,
Inc. W infer, therefore, that nyRMP was a new program started
by Asmark Institute.

d. | nventory Update Rul e Amendnent (1 URA) Program

The Inventory Update Rul e Arendnent program or | URA was a
web- based tool for making reports to the EPA regarding the
nmovenent of inported fertilizers within the United States. The
record does not indicate that | URA was offered through any of the
three service packages (i.e. SABRS, Conpass, Lighthouse). The

| URA service required the paynent of a fee.
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The 1 URA programwas not offered to the clients of Asnark,
Inc. W infer, therefore, that the | URA programwas a new
program started by Asmark Institute.

e. SPCC

Asmark Institute offered SPCC, a web-based tool for
preparing “Spill Prevention Control and Counterneasure” plans for
farmcenters. SPCC was not offered through the SABRS service
package. SPCC was not offered through the Conpass service
package. SPCC was offered through the Lighthouse service package
for a fee. The record does not reveal how or under what
circunstances the SPCC was offered to retailers other than
t hrough the Lighthouse program

The SPCC programwas not offered to the clients of Asnmark,
Inc. W infer, therefore, that SPCC was a new service offered by
Asmark Institute.

f. Ask ERI CA

Asmark Institute offered a service called “Ask ERICA". Ask
ERI CA was a repository of agency interpretations from DOTI, EPA,
and OSHA that were inportant to agribusiness. “ERICA” is the
acronym for Electronic Repository of Interpretations Critical to
Agricul ture.

The Ask ERI CA service was provided for no charge to the
Associ ation nmenbers. It was also provided at no additional

charge to Regular and Charter nenbers. The record is scanty on
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the ternms by which Ask ERI CA was provided to retailers who were
not Regul ar and Charter nmenbers. Asmark Institute nade a vague
representation to the IRS that it “adm nisters and/or acts as a
resource” for Ask ERICA, and that Ask ERI CA was “available to the
entire industry (nonmenbers and nenbers)”. This representation
i s anbi guous. Thus, the record does not reveal whether Ask ERI CA
was of fered to nonnenbers for a fee.

The Ask Erica programwas not offered to the clients of
Asmark, Inc. W infer, therefore, that Ask Erica was a new
program started by Asmark Institute.

9. Services to Section 501(c)(3) O gani zati ons.

The I RS contends that there is no evidence in the record
that any of Asmark Institute’s clients are section 501(c)(3)
organi zations. Asmark Institute objects to such a finding of
fact. It clainms that a docunent in the record, “List of Federal
State and County Governnent Entities Served by the Asmark
Institute”, denonstrates that it served section 501(c)(3)
organi zations. But the docunent to which Asmark Institute refers
appears to be a list of governnental units, not section 501(c)(3)
organi zations. W find that there is no evidence in the record
that any of Asmark Institute’s clients are section 501(c)(3)

or gani zat i ons.
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10. Procedural History

As noted, Asmark Institute applied to the IRS for
recognition of tax-exenpt status in June 2005. The IRS Tax
Exenpt and Government Entities (TECGE) Division requested
additional information from Asmark Institute on March 1, 2006.
Asmark Institute supplied additional information on March 20,
2006. I n Novenber 2006, the IRS TEGE Division deni ed Asmark
Institute’ s request for recognition of exenpt status. |In January
2007, Asmark Institute appealed the denial to the I RS Appeal s
O fice. To support its appeal, Asmark Institute sent the IRS
Appeal s Ofice 11 additional docunents. |In Novenber 2007, the
| RS Appeals O fice determned that Asmark Institute was not
exenpt under section 501(c)(3). Asmark Institute filed a
petition for declaratory judgnent with the Tax Court. Asmark
Institute and the IRS stipulated that the adm nistrative record
conprised 84 exhibits. At the request of the parties, the case
was submtted without trial under Rule 122.

Di scussi on

Section 7428(a) confers jurisdiction on the Tax Court to
“make a declaration” with respect to the “initial qualification”
of an organi zati on seeki ng tax-exenpt status under section
501(c)(3). Rule 217(a) provides that such an action for
decl aratory judgnent shall be resolved on the basis of the

admnistrative record. Furthernore, Rule 217(b)(1) provides that
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“the Court’s decision wll be based upon the assunption that the
facts as represented in the admnistrative record as so
stipulated or so certified are true and upon any additional facts
as found by the Court if the Court deens that a trial is
necessary.”

Nei t her party expresses a view about who has the burden of
proof in this proceeding. As explained below, we find that a
pr eponderance of the evidence shows that Asmark Institute did not
satisfy the requirenents of section 501(c)(3). Therefore, even
if the IRS has the burden of proof, the IRS has shown that Asmark
Institute was not entitled to tax-exenpt status. Neither party
expresses a view as to the standard by which we should review the
| RS s denial of recognition of tax-exenpt status. Even if the
appropriate standard of reviewis de novo, i.e. even if we gave
no deference to the determnation of the IRS, we believe the
determ nati on shoul d be sustai ned.

To be exenpt frominconme tax under section 501(c)(3), an
organi zati on nust be “operated exclusively” for exenpt purposes.
Exenpt purposes include a “charitable” purpose. Here is the
standard for determ ning whether Asmark Institute neets the test:

Under the operational test * * * the critical inquiry

is whether * * * [an organi zation’s] prinmary purpose

for engaging inits * * * activity is an exenpt

pur pose, or whether its primary purpose is the

nonexenpt one of operating a conmercial business
produci ng net profits * * *
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B.SSW Goup, Inc., v. Commssioner, 70 T.C 352, 356-357 (1978).

Asmark Institute argues that its activities served the charitable
pur pose of “assisting agricultural retail centers to conply with
the nyriad requirenents of Federal and state | aws designed to
protect the public.” It gives three exanples of how it assisted
farmcenters with legal conpliance: (1) its security
vul nerability assessnent program (SVA), (2) its risk managenent
program (nyRWMP), and (3) its nurse tank inspection program
(NTIP). In addition, Asmark Institute argues that it provided
free services. As evidence of the free services, it points to
the followng five itens:
*The attorney for Asmark Institute wote a letter to the IRS
Appeals Ofice protesting the decision of the |RS TEGE
Division. The letter stated that “The conpliance tool is
avai |l abl e without charge to the public.”
*The same letter stated that “The database has been turned
over to an unrelated conpany to adm ni ster and maintain and
whi ch has agreed to make information therefrom available to
the public.”
*The SABRS service package provided free information to
menbers of trade associations who have signed an affiliation
agr eenent .
*The SABRS service package provided free posters to trade

associ ati ons.
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*For no charge, Asmark Institute’ s president and CEQ

Allen C. Summers, testified at a hearing on “Preventing

Terrorist Attacks on Anmerica’ s Chemi cal Plants” before

t he House Comm ttee on Honel and Security, Subcommttee

on Econom c Security Infrastructure Protection and

Cybersecurity, on June 15, 2005.

Before analyzing Asmark Institute’s argunments, we wl|
summari ze the RS s position that Asmark Institute conducted
commercial activity rather than charitable activity. First, the
| RS argues that Asmark conpeted with commercial firnms. Second,
the I RS argues that providing services to agribusiness is not an
i nherently charitable activity. Third, the IRS argues that
Asmark Institute offered the same services, charged the sane
prices, and enpl oyed the sanme workers as its for-profit
predecessor, Asmark, Inc. Fourth, the IRS argues that the Asmark
Institute’s commercial nature is evinced by the fact that its
clients were for-profit businesses. Fifth, the IRS observes that
Asmark Institute’ s relationships with trade associ ations were
designed to increase its client base. Sixth, the IRS argues that
Asmar k did not educate the public because its educational and
conpliance materials were avail able only for a fee.

As we wll explain, we agree with the IRS that Asmark
Institute’ s operations were comercial rather than charitable.

Its operations consisted mainly of conpliance services provided
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for a fee. Therefore, we will first discuss whether the
provi di ng of conpliance services for a fee was charitable. W
w Il then discuss the free services provided by Asmark Institute.

Asmark I nstitute argues that by providing conpliance
services to farmretailers for a fee, it generated public
benefits. For exanple, one service was to identify ways for its
menbers to conply with regul ati ons designed to prevent the
uncontrol |l ed rel ease of anhydrous amonia gas. But the public
benefit of preventing the rel ease of ammonia into the air is no
different fromthe benefits of conplying with nmany ot her | egal
requi renments. Many | aws are supposed to produce benefits to the
public. Inproving conpliance with these |laws should therefore
produce public benefits. This is not sufficient to constitute a
charitable operation. Wre it otherwise, firnms that assist their
clients in conplying with the laws on a fee-for-service basis
coul d claimexenption fromincone tax.

Besides its paid services, Asmark Institute offered free
services. |In considering whether the free services provided by
Asmark require us to characterize its operations as charitable
i nstead of commercial, we first observe that the free services it
provided were relatively small in relation to all of its
services. O three major services provided by Asmark--the
Security Vulnerability Assessnent, the Nurse Tank | nspection

Program and nyRWP--none was free. Asmark Institute identified
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five free services in its brief, but these do not tilt the scale.
The first free service was a “conpliance tool”, as it was vaguely
described in the protest letter by Asmark Institute’s attorney.
We do not know what the “conpliance tool” was, how it was
adm ni stered, and who it benefited. The second free service was
identified as “the database” in the sane protest letter.
Simlarly, we do not know specific information about “the

dat abase”, how it was adm nistered, and who it benefited.

The third free service identified by Asmark Institute was
the information that it nmade avail able to nenbers of the trade
associ ations who participated in the SABRS service package. It
is obvious that this service was part of Asmark Institute’'s
canpaign to market itself to nmenbers of the trade associ ations.
Asmark I nstitute hoped to convince these nenbers to pay it for
services. Thus, its distribution of free information to the
associ ati ons does not denonstrate that Asmark operated as a
charity.

The fourth free service identified by Asmark Institute was
its distribution of free posters to trade associ ations as part of
t he SABRS servi ce package. However, the portions of the
adm nistrative record cited by Asmark Institute show that it
charged a fee for these posters. The posters were not in fact

free.
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Fifth, Asmark Institute argues that it provided a free
service to the Congress when its president and CEO testified
before a congressional conmttee. W have no reason to doubt
that the testinmony of M. Summers was beneficial to the
commttee. But we believe that the testinony al so served private
interests. As a publication of the Fertilizer Institute noted
“Summers used his testinony to relay to the subcomnmttee the
fertilizer industry’s opposition to any |legislation that mandates
the use of inherently safer technologies (IST).” On bal ance,
this testinony and the other free services provided by Asmark
Institute (for exanple, the standard services it provided to
Gover nment nmenbers and Educational nenbers, to whomit charged no
menbership fee) do not convince us that Asmark Institute was
sonet hing other than a commercial provider of services.

Qur conclusion that Asmark Institution s operations were
commercial rather than charitable is fortified by the fact that
Asmark Institute conpeted with commercial firns,® the fact that
Asmark Institute continued the sane operations as its for-profit
predecessor (except for its expansion of its relationships with
trade associ ations, a nove designed to increase its base of fee-

payi ng nenbers), and the fact that its clients were for-profit

The adm nistrative record establishes that Asmark Institute
took a nore “hands-on” approach to conpliance services than other
servi ce providers.
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busi nesses that purchased Asmark Institute’s services in order to
m nimze the costs of regulatory conpliance.

In an additional attenpt to explain why its operations were
charitable, Asmark Institute argues that its operations | essened
t he burdens of governnment. According to section 1.501(c)(3)-
1(d)(2), Incone Tax Regs., one purpose that qualifies as a
charitable purpose is the “lessening of the burdens of
Government”. An organi zation may be considered to | essen the
burdens of governnment if a governnment unit (1) has accepted as
its responsibility the activities conducted by the organization
and (2) recogni zes that the organization is acting on the

government’s behal f. Colunbia Park & Recreation Associ ation,

Inc. v. Comm ssioner, 88 T.C. 1, 21 (1987), affd. w thout

publ i shed opinion 838 F.2d 465 (4th Gr. 1988). Asmark
Institute’s activity is to assist farmretailers in conplying

w th governnent regul ations. The record does not show that a
gover nnment agency has accepted responsibility for Asmark
Institute’s activity. Nor does the record show that Asmark
Institute was acting on behal f of any governnment agency. There
are various letters from governnment agencies expressing their
appreciation for the efforts of Asmark Institute in inproving
conpliance with regulations. There is al so evidence that

gover nnment agenci es have expressed an interest in “working with”

Asmark Institute. There is also sone evidence that the EPA gave
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Asmark Institute a $20,000 grant. These docunents do not
establish that a governnent agency has accepted responsibility
for Asmark Institute’s activities, or that a governnment agency
has recogni zed that Asmark Institute is acting on the agency’s
behal f.

W find that Asmark Institute was not operated exclusively
for exenpt purposes. It therefore was not tax exenpt. W need
not reach the RS s additional argument that Asmark Institute was

operated for the benefit of private interests.

Deci sion will be entered

for respondent.




