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MVEMORANDUM OPI NI ON

PARI' S, Judge: On February 6, 2009, respondent nmailed to
petitioner a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 (notice of
determ nation) which sustained respondent’s proposed levy to
collect petitioner’s assessed liabilities for trust fund recovery

penalties for tax periods ending March 31, June 30, and Septenber
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30, 2007. The parties stipulate that the only issue for decision
i s whet her respondent abused his discretion by refusing to
consider collection alternatives during a collection due process
(CDP) hearing when petitioner was not in conpliance with all of
its tax return filing requirenents on the date of the CDP

heari ng.

Backgr ound

This case has been subnmitted under Rule 122.! The facts and
exhi bits have been stipulated and are incorporated herein by
reference. At the tinme the petition was filed, petitioner’s
mai | i ng address was in Troy, M chigan.

Petitioner, a holding conpany of several limted liability
conpani es that engaged in enployee |easing, and the responsible
party in this case, is a Delaware corporation with its principa
pl ace of business in Mchigan. On February 19, 2008, respondent
sent to petitioner a Letter 1153, Trust Funds Recovery Penalty
Letter, informng petitioner of his intent to assess against it
trust fund recovery penalties under section 6672 because of its
failure to withhold and pay enpl oynent taxes of one of its

subsi di ari es, Assured Source National, L.L.C. (ASN),2 for the

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.

2The Court notes that ASN was the enployer in this case.
Petitioner is the responsible party for ASN
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first three quarters of 2007. The Letter 1153 gave petitioner 60
days to file a protest of the proposed assessnents of the
penalties. Petitioner failed to file a protest, and the
penal ti es were assessed.

On August 12, 2008, respondent sent to petitioner a Final
Notice--Notice of Intent to Levy and Notice of Your Right to a
Hearing with respect to the assessed penalties. On Septenber 10,
2008, petitioner tinely filed a Form 12153, Request for a
Col | ection Due Process or Equivalent Hearing, in which it stated
that its liabilities for the penalties had been paid through
vol untary paynents, it had submtted a request for abatenent on
Form 843, daimfor Refund and Request for Abatenent, and the
collection activity had been stayed.?

On Cctober 21, 2008, the settlement officer (SO sent to
petitioner a |letter which schedul ed a tel ephone CDP hearing and
al so infornmed petitioner that it had to provide a Form 433-B,
Collection Information Statenent for Businesses, if it wanted to
be considered for any collection alternatives. Petitioner was

al so given an opportunity to identify and substanti ate any

3The record reflects that during or before Septenber of
2009, petitioner voluntarily sent to the RS 10 checks for
$20, 000 each in partial paynment of its outstanding trust fund
liabilities. However, as of Cctober 2009, when the case was
submtted to the Court, the balance of the trust fund liability
for the tax period ending Mar. 31, 2007, was $12,142.72 plus
interest; for the tax period ending June 30, 2007, was
$296, 552. 47 plus interest; and for the tax period endi ng Sept.
31, 2007, was $228,717.18 plus interest.
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paynents of the penalty assessnents and was offered a face-to-
face hearing. Petitioner submtted to the Internal Revenue
Service (IRS) a Form 843, Caimfor Refund and Request for

Abat enent; however, petitioner failed to submt the required bond
with that form Consequently, respondent did not process the
claim

On Novenber 12, 2008, petitioner requested a postponenent of
the CDP hearing as it was working on an install ment agreenent
with a revenue officer (RO. The SO sent petitioner a letter by
facsimle rescheduling the hearing for Decenber 2, 2008, and
confirm ng her conversation with petitioner that if it could work
out an arrangenent with the RO petitioner would w thdraw the
request for a CDP hearing. The letter also infornmed petitioner
that in order for the SO to consider any collection alternatives,
she needed, before the hearing, a copy of petitioner’s Form 1120,
U.S. Corporation Inconme Tax Return, for tax year 2007 and Form
433-B with all the required attachnments such as bank and | oan
st at ement s.

On Decenber 2, 2008, petitioner contacted the SO to request
anot her post ponenent of the CDP hearing because it was still
working with the RO on an installnent agreenment. The SO rem nded
petitioner that by Decenber 4, 2008, the date on which the
hearing was to take place, it had to provide the requested

financial information and a Form 1120 for tax year 2007,



- 5 -
ot herw se, it would not be considered for collection
alternatives

On Decenber 4, 2008, a tel ephone CDP hearing was held
between the parties. However, petitioner had submtted neither
the requested financial information nor a Form 433-B to the SO by
that date. 1In addition, petitioner had yet to file a Form 1120
for tax year 2007.*

On February 6, 2009, respondent mailed to petitioner the
noti ce of determ nation uphol ding the proposed |levy to coll ect
the penalty assessnments for the tax periods at issue. Petitioner
tinely filed a petition with this Court on February 26, 2009.

Di scussi on

A. Standard of Revi ew

Under section 6331, if a person liable to pay any tax
negl ects or refuses to pay the sanme within 10 days after notice
and demand, it shall be lawful for the Secretary to collect such
tax by levy upon all property and rights to property belonging to
such person. A taxpayer nay appeal the proposed levy to the IRS
under section 6330 by requesting an adm nistrative hearing. |If

the hearing cul mnates in an adverse determ nation, the taxpayer

“Whil e petitioner’s Form 1120 for tax year 2007 was
originally due on Mar. 15, 2008, petitioner was granted an
extension to file it on or before Sept. 15, 2008. On Feb. 15,
2009, petitioner faxed an unsigned copy of the Form 1120 for tax
year 2007 to the SO Petitioner did not file its Form 1120 for
tax year 2007, which showed no incone tax due, until Apr. 23,
20009.
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is afforded the opportunity for judicial review of the
determnation in the Tax Court pursuant to section 6330(d).
Petitioner seeks review of respondent’s determ nation. Were the
validity of the underlying tax liability is properly at issue,

the Court will review the matter de novo. Davis v. Commi Sssi oner,

115 T.C. 35, 39 (2000). Where the underlying tax liability is
not properly at issue, the Court will review the Conm ssioner’s
adm ni strative determ nation for abuse of discretion. Sego v.

Commi ssioner, 114 T.C. 604, 610 (2000); Goza v. Comm ssioner, 114

T.C. 176, 181-182 (2000).

The Court has described review for “abuse of discretion” as
entailing an inquiry whether the determination is arbitrary,
capricious, clearly unlawful, or w thout sound basis in fact or

|aw. See Wodral v. Comm ssioner, 112 T.C 19, 23 (1999).

B. Abuse of Discretion

Petitioner contends that respondent’s refusal to consider a
collection alternative because petitioner had not filed its 2007
income tax return was unreasonabl e and an abuse of discretion.
The I RS decision not to process an offer-in-conprom se or other
proposed collection alternative froma taxpayer who has not filed
all required tax returns is generally not an abuse of discretion.

See Ganelli v. Comm ssioner, 129 T.C 107, 111-112 (2007);

Collier v. Comm ssioner, T.C. Menp. 2004-171
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The parties stipulated that “the basis for denying the
collection alternatives was petitioner’s failure to conply with
the filing requirenents.” The parties further stipulated that
“Petitioner failed to beconme conpliant with its 1120 filings
during the [CDP] hearing.” The record reflects that during the
course of the hearing the SO repeatedly advised petitioner that
in order for collection alternatives to be considered, it had to
file its overdue corporate inconme tax return for tax year 2007
whi ch was due Septenber 15, 2008, and submt on Form 433-B
sufficient financial information to permt its ability to pay the
trust fund penalty assessnent to be evaluated. Petitioner,
however, failed to submt the Form 1120 for tax year 2007 unti l
April 23, 2009--nore than 75 days after the issuance of the

notice of determ nation. See Murphy v. Conm ssioner, 125 T.C.

301, 314-315 (2005) (the dilatory subm ssion of a tax return in
no respect supports petitioner’s claimthat the SO abused her

di scretion), affd. 469 F.3d 27 (1st GCr. 2006). Nor did
petitioner submt the requisite financial information to the SO
Consequently, this Court finds that respondent did not abuse his
di scretion by declining to entertain a collection alternative
during the hearing.

C. Bal anci ng Test Under Section 6330(c)(3)(Q

On brief petitioner also contends that respondent abused his

di scretion because the SO failed to engage in an anal ysis of
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“whet her any proposed col |l ection action bal ances the need for the
efficient collection of taxes with the legitimte concern of the
* * * [taxpayer] that any collection action be no nore intrusive
t han necessary” under section 6330(c)(3)(C. IRS guidelines
require a taxpayer to be current with filing and paynent
requirenents to qualify for an installnment agreenent. Interna
Revenue Manual pt. 5.14.1.2(8)(F) (Sept. 26, 2008). The Court
has many tinmes upheld, as within his discretion, the
Commi ssioner’s decisions not to process offers-in-conpromse or
ot her proposed collection alternatives fromtaxpayers who have

not filed all required tax returns. See, e.g., Collier v.

Conmi ssi oner, supra; Londono v. Conm ssioner, T.C. Mno. 2003-99;

Ashl ey v. Commi ssioner, T.C Mno. 2002-286. Petitioner has

of fered no explanation for its delinquent filing of its
corporation incone tax return for 2007. Despite being provided
Wi th opportunities to do so, petitioner did not conply with the
SO s requests to file that return and to submt the financial
information needed for the SOto entertain a reasonable
collection alternative. Because petitioner was not in conpliance
with its filing requirenments and submtted no financi al
information, this Court finds that respondent did not abuse his

discretion in declining to consider collection alternatives, nor
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in determning to proceed with the levy to collect petitioner’s
outstanding liabilities for trust fund assessnents.

To reflect the foregoing,

Deci sion will be entered

for respondent.




