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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue.
The facts are not in dispute, and the issue is a question of |aw,
therefore, with respect to the burden of proof, the Court need
not address the applicability of sec. 7491. Hi gbee v.
Comm ssioner, 116 T.C 438 (2001).
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Respondent determ ned a deficiency of $2,713 in petitioner’s
Federal incone tax for 2002.

The sol e issue for decision is whether paynents of $9, 200 by
petitioner to his former wife during 2002 constituted alinony
deducti bl e under section 215(a). That issue is resolved by
whet her the $9, 200 paynents satisfy the definition of “alinmony or
separate mai ntenance paynent” under section 71(b)(1)(D)

Sone of the facts were stipulated. Those facts, with the
annexed exhibits, are so found and are incorporated herein by
reference. At the tine the petition was filed, petitioner was a
| egal resident of Houmm, Loui siana.

Petitioner was narried to Loredana Ti moneri, and they were
divorced on July 1, 2002, by a Louisiana State court. There were
no children born of the marriage. |In the petition for divorce,
petitioner prayed that the comunity property regi ne between him
and his wife be term nated, and the property be divi ded between
them according to law. No allegation was made in the petition
for divorce as to alinmony or spousal support, and the Judgnent of
Di vorce that was rendered on July 1, 2002, does not contain a
provi sion requiring paynent of alinony by petitioner to his
former spouse. By an Act of Partition of Community Regi ne,
effective on April 11, 2002, petitioner and his spouse agreed to
a partition or division of their community property. The

docunent explicitly states: “In consideration of the transfer to
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hi mas hereinafter set forth, Johnny does hereby promse to
deliver unto Loredana a paynent of $350 per nonth for six nonths,
starting in Septenber 2002, and ending in March, 2003”. The
docunent further identified a car and clothing that were
transferred to petitioner’s former wife and descri bed ot her
properties that went to petitioner. The docunent al so states:
“and in further consideration whereof Loredana does hereby waive
any rights that she may have to interimperiodic support or fina
periodi c support”. The parties agree that, pursuant to the
agreenent, petitioner nmade total paynents of $9,200 to his forner
spouse during the year at issue.? There is no |anguage in the
agreenent that would have relieved petitioner of the obligation
of making the paynents to his fornmer spouse in the event of her
prior death. There were no other court orders or agreenments

bet ween petitioner and his former spouse. On his Federal incone

2The $9, 200 cl ai ned as al i nobny consists of 12 paynents of
$350 each during the year 2002 totaling $4,200. |In addition,
prior to 2002, when petitioner and his spouse separated,
petitioner issued a check payable to his wfe in the anmount of
$5, 000. That check was held by petitioner’s sister-in-law with
t he understanding that, if petitioner and his spouse did not
reconcile within 6 nonths, the check would be delivered to
petitioner’s spouse. Petitioner and his spouse did not
reconcile, and the 6-nonth period el apsed during 2002. The
sister-in-law delivered the $5,000 check to petitioner’s spouse,
who then cashed the check during the year at issue, 2002. Thus,
the $4,200 total nonthly paynments during 2002 and the $5, 000
check that was cashed during 2002 account for the $9, 200 cl ai med
by petitioner as alinony. There was no docunentation with
respect to the $5,000 check; however, respondent’s position at
trial was that it did not constitute alinony. The Court agrees
with that position
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tax return for 2002, petitioner clained a deduction of $9,200 for
alinmony. In the notice of deficiency, respondent disallowed the
claimed $9, 200 in alinony.

Petitioner testified at trial that his fornmer spouse “wanted
spousal support” and “she wasn't really entitled to any kind of
property. W had only been nmarried for about a year, and the
only purchase we nmade during that tinme was a car, and | gave her
the car, but she wanted sone support.” This testinony, however,
is not corroborated by the Act of Partition referred to above or
by an order of the court.

Section 71(a) provides generally that alinony paynents are
included in the gross inconme of the payee spouse, and section
215(a) provides generally that alinony paynents are deducti bl e by
t he payor spouse. Section 215(b) provides in pertinent part that
the term“alinony” means any alinony, as defined in section
71(b), which is includable in the gross incone of the recipient
under section 71. Section 71(b) defines alinony as follows:

SEC. 71(b). Alinony or Separate Mii ntenance Paynents

Defi ned. - - For purposes of this section—

(1) I'n general.--The term “alinony or separate
mai nt enance paynent” nmeans any paynment in cash if-—-

(A) such paynent is received by (or on behalf
of ) a spouse under a divorce or separation
i nstrunent,

(B) the divorce or separation instrunent does
not desi gnate such paynent as a paynment which is
not includable in gross inconme under this section



- 5 -

and not allowabl e as a deducti on under section
215,

(© in the case of an individual legally
separated from his spouse under a decree of
di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers of the
sanme househol d at the tinme such paynent is nade,
and

(D) there is no liability to nmake any such
paynment for any period after the death of the
payee spouse and there is no liability to make any
paynment (in cash or property) as a substitute for
such paynents after the death of the payee spouse.

Petitioner’s deduction for alinmony is allowable only if al
four criteria of section 71(b)(1) are net. Jaffe v.

Comm ssioner, T.C Meno. 1999-196. Thus, for our purposes here,

if the divorce decree or the Act of Partition provides that the
paynment by one spouse to the other spouse is not includable in
the gross incone of the receiving spouse and is not allowable as
a deduction to the payer spouse, the paynents do not constitute
deductible alinony. Sec. 71(b)(1)(B). Neither of these
docunent s contai ned such a provision.

Petitioner’s argunent that his former wife wanted spousal
support, and his paynents to her were a fulfillnment of that
desire, does not change the character of the paynents to

constitute the paynents as alinony. In Ri chardson v.

Comm ssi oner, 125 F. 3d 551, 556 (7th Gr. 1997), affg. T.C. Meno.

1995-554, the Court of Appeals for the Seventh Crcuit stated:

“For a legal instrunent to make known directly that a spouse’s
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paynments are not to be treated as inconme, we believe that the
instrunment nust contain a clear, explicit and express direction
to that effect.” |If petitioner’s contention is correct, it
clearly was not contained in the Act of Partition agreement with
his fornmer spouse. The Court, therefore, sustains respondent.
Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




