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RUME, Judge: This case was heard pursuant to the provisions
of section 7463! of the Internal Revenue Code in effect when the
petition was filed. Pursuant to section 7463(b), the decision to
be entered is not reviewable by any other court, and this opinion

shall not be treated as precedent for any other case.

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a $34, 488 deficiency and a $6, 898
accuracy-related penalty in petitioner’s 2004 Federal incone
tax.2 After concessions,?® the issues we nust decide are: (1)
Whet her, pursuant to Rule 142 and section 7491, the burden of
proof has shifted to respondent regarding the disputed
deficiency; (2) whether petitioner had unreported gross receipts
or sales (self-enploynent incone); (3) whether petitioner is
entitled to deduct certain business expenses cl ai ned on Schedul e
C, Profit or Loss From Business (Sole Proprietorship); and (4)
whet her petitioner is liable for an accuracy-rel ated penalty
under section 6662(a).

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulated facts and the attached exhibits are incorporated
herein by this reference. At the tine the petition was fil ed,
petitioner provided a post office box mailing address in New
Jersey.*

Petitioner graduated fromcoll ege and | aw school, and he has

been practicing | aw since 1958. From 1958 to 1992 petitioner was

2All figures have been rounded to the nearest dollar.

®Respondent has all owed and/ or conceded a nunber of issues
and expenses that were previously disallowed. W discuss only
t hose i ssues and expenses that remain in dispute.

“The parties stipulate that petitioner’s current address is
al so in New Jersey.
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enpl oyed by the law firm Fox Rothschild. In 1979 petitioner
becane a managi ng partner at Fox Rothschild, at which tinme Fox
Rot hschild had approximately 40 attorneys. During his tenure as
managi ng partner, which ended in or about 1987, the nunber of
attorneys working for the firmincreased to 120.

During 2004 petitioner engaged in the practice of law as a
sole practitioner. Petitioner maintained and operated a | aw
office in Bala Cynwd, Pennsylvania (Bala Cynwd office), and
used this address on his 2004 Federal inconme tax return, on his
busi ness | etterhead, for court proceedings, and for billing
purposes. In addition to the Bala Cynwyd office, petitioner
asserts that he also maintained a hone office.

During 2004 petitioner nmaintained two checking accounts at
Commer ce Bank (Commerce Bank accounts). Petitioner was the only
person with signature authority and exerci sed conplete control
over the Commerce Bank accounts. Petitioner deposited both
personal funds and funds fromthe operation of his |aw practice
into the Comrerce Bank accounts. Petitioner also paid both
personal and | aw practice-rel ated expenses fromthe Commerce Bank
accounts. During 2004 petitioner’s deposits into the Conmerce
Bank accounts total ed $150, 085. Respondent concedes t hat
deposits totaling $56, 821 were from nontaxabl e sources.

Petitioner tinely filed a 2004 Form 1040, U.S. | ndi vidual

| ncome Tax Return, on which he reported gross receipts or sales
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of $69, 509 and cl ai nred Schedul e C expenses of $94, 816.
Petitioner used the cash nmethod of accounting for his |aw
practice in 2004. In preparing his 2004 Federal incone tax
return petitioner contenporaneously created | edger sheets to aid
in preparing the Schedule C

On July 13, 2007, respondent issued to petitioner a notice
of deficiency. The deficiency was the result of increased gross
recei pts (pursuant to a bank deposits anal ysis) and disal |l owed
Schedul e C busi ness expenses (which also resulted in
conput ational adjustnents). Respondent’s bank deposits anal ysis
resulted in a determnation that petitioner underreported his
Schedul e C gross receipts by $36,394. The notice of deficiency
al so reflects that respondent made the follow ng adjustnments to

petitioner’s claimed Schedul e C deducti ons:

Amount Amount
Expense Per Return Per Exam Adj ust nent

Car and truck expenses $7, 450 $3, 688 $3, 762
Depr eci ati on 652 652 - 0-
O fice expenses 3,151 940 2,211
Rent /| ease-—vehi cl es 5, 261 2,631 2,630
Rent /| ease-—ot her busi ness property 32,301 17,194 15, 107
Repai rs and mai nt enance 3,260 - 0- 3,260
Suppl i es 1, 369 1, 369 - 0-
Travel 2,316 -0- 2,316
Meal s and entertai nnent 3,972 - 0- 3,972
Uilities 9,108 593 8, 515
O her expenses—filing costs 8, 110 2,351 5,759
O her expenses 117, 867 - 0- 17, 867

Tot al 204, 817 29, 418 65, 399

!On his 2004 Schedule C petitioner |abeled the $17, 867 of
ot her expenses as “outsourcing tenp. secretary service”, which
al l egedly represents paynents to petitioner’s son, Seth Brown, for
work performed for petitioner’s |aw practice.

2The difference between what was reported on petitioner’s
2004 Federal tax return ($94,816) and this figure is due to
roundi ng.
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On brief respondent concedes that petitioner’s unreported
gross receipts should be reduced to $23, 754 and that petitioner
may deduct Schedul e C expenses of $49,132 (i.e., respondent has
decreased the disall owed Schedul e C expenses to $45,684). The
follow ng table summari zes the 2004 Schedul e C expenses

petitioner reported and the anounts respondent has conceded:

Amount Amount

Expense Per Return Al | owed

Car and truck expenses $7, 450 $3, 688
Depreci ati on 652 652
O fice expense 3,151 1,291
Rent /| ease—- vehi cl es 5, 261 2,631
Rent /| ease—- ot her busi ness property 32,301 17,194
Repai rs and mai nt enance 3,260 - 0-
Suppl i es 1, 369 1, 369
Travel 2,316 -0-
Meal s and entertai nnent 3,972 -0-
Uilities 9,108 1,025
O her expenses—filing costs 8, 110 2,351
O her expenses!? 17, 867 18,931
Tot al 94, 817 49, 132

!Respondent al | owed sonme expenses which were clai ned as
“Qt her expenses--filing costs” as “Qther expenses”. Additionally,
respondent allowed an expense of $14,891 as “Qther expenses”,
whi ch petitioner did not claimon the Schedule C attached to his
2004 Federal tax return.

Di scussi on

A. Burden of Proof

In general, the Comm ssioner’s determnations in a notice of
deficiency are presunmed correct, and the taxpayer bears the
burden of proving, by a preponderance of the evidence, that these

determ nations are erroneous. Rule 142(a); Welch v. Helvering,

290 U. S. 111, 115 (1933). The taxpayer is required to nmaintain
records that are sufficient to enable the Comn ssioner to

determne his correct tax liability. See sec. 6001; sec. 1.6001-
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1(a), Income Tax Regs. Additionally, the taxpayer bears the
burden of substantiating the anmount and purpose of each item

claimed as a deduction. See Hi gbee v. Comm ssioner, 116 T.C.

438, 440 (2001); Hradesky v. Conmm ssioner, 65 T.C 87, 90 (1975),

affd. per curiam540 F.2d 821 (5th Cr. 1976).

Section 7491(a)(1l) provides that if, in any court
proceedi ng, the taxpayer introduces credible evidence with
respect to factual issues relevant to ascertaining the taxpayer’s
liability for tax, the burden of proof with respect to such
factual issues will be placed on the Comm ssioner. See Hi gbee v.

Conm ssi oner, supra at 442 (“In order for section 7491(a) to

pl ace the burden of proof on respondent, the taxpayer nust first
provi de credi ble evidence.”). For the burden to shift to the
Comm ssi oner, however, the taxpayer nust have conplied with the
substanti ation and recordkeepi ng requirenents of the Code and
have cooperated with reasonabl e requests by the Comm ssioner for
“W tnesses, information, docunments, neetings, and interviews”.
Sec. 7491(a)(2)(A) and (B).

Petitioner argues that he has net the requirenents to shift
t he burden of proof to respondent because, as he all eges, he has
i ntroduced credible evidence regarding the Schedul e C expenses
and has not run afoul of the limtations under section
7491(a)(2)(A) and (B). More specifically, petitioner argues that

his 2004 | edger of business expenses coupled with copies of bank
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statenments and cancel ed checks fromthe Commerce Bank accounts
anounts to credi ble evidence. Respondent argues that petitioner
has neither provided credible evidence nor cooperated with
reasonabl e requests for w tnesses, information, docunents,
meetings, and interviews. Thus, respondent states: “Wile the
| edger, along with the bank records supplied by respondent, may
support that petitioner nmade expenditures, no evidence was
introduced to substantiate that these expenditures were ordinary
and necessary and were for the purpose indicated.”

In H gbee v. Conm ssioner, supra at 442, we recogni zed that

section 7491 does not state what constitutes credible evidence.
The conference conmttee s report provides a glinpse into
Congress’ intent for the use of the term“credi ble evidence” in
section 7491(a):

Credi bl e evidence is the quality of evidence which,
after critical analysis, the court would find
sufficient upon which to base a decision on the issue
if no contrary evidence were submtted (w thout regard
to the judicial presunption of IRS correctness). A

t axpayer has not produced credi ble evidence for these
purposes if the taxpayer nerely makes inpl ausible
factual assertions, frivolous clains, or tax protestor-
type argunments. The introduction of evidence wll not
meet this standard if the court is not convinced that
it is worthy of belief. [If after evidence fromboth
sides, the court believes that the evidence is equally
bal anced, the court shall find that the Secretary has
not sustained his burden of proof. [H Conf. Rept.
105-599, at 240-241 (1998), 1998-3 C. B. 747, 994-995.]
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See Hi gbee v. Conm ssioner, supra at 442. The conference

report also explains the purpose of the limtations set forth in
section 7491(a)(2):

Not hing in the provision shall be construed to
override any requirenent under the Code or regul ations
to substantiate any item Accordingly, taxpayers nust
nmeet applicabl e substantiation requirenents, whether
general ly inposed or inposed with respect to specific
itens, such as charitable contributions or neals,
entertai nment, travel, and certain other expenses.
Substantiation requirenments include any requirenent of
the Code or regulations that the taxpayer establish an
itemto the satisfaction of the Secretary. Taxpayers
who fail to substantiate any itemin accordance with
the I egal requirenent of substantiation will not have
satisfied the legal conditions that are prerequisite to
claimng the itemon the taxpayer’s tax return and w ||
accordingly be unable to avail thenselves of this
provi sion regardi ng the burden of proof. Thus, if a
t axpayer required to substantiate an itemfails to do
so in the manner required (or destroys the
substantiation), this burden of proof provision is
i napplicable. [H Conf. Rept. 105-599, supra at 241,
1998-3 C.B. at 995; fn. refs. omtted.]

As discussed in greater detail below, while we recognize
that petitioner’s 2004 | edger coupled with his bank statenents
and cancel ed checks tends to establish that certain expenditures
were made, we are not persuaded that petitioner’s uncorroborated

sel f-serving testinony, which we need not accept, see Tokarski V.

Conm ssioner, 87 T.C. 74, 77 (1986), establishes that the

di sputed deposits were not includable in gross receipts, nor does
it establish the anmpbunt and busi ness purpose of the disputed

expenditures. See Hi gbee v. Conm ssioner, supra at 440-441.

Accordingly, we hold that to the extent that the issue of who
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bears the burden of proof is dispositive in the determ nation of
whet her petitioner had unreported gross receipts or sales and
whet her petitioner is entitled to deductions for expenses cl ai ned
on his 2004 Schedule C, the burden remains with petitioner.

B. Unreported Gross Receipts or Sales (Self-Enploynent | ncone)

Section 61(a) defines gross incone for purposes of
cal cul ating taxable incone as “all inconme from whatever source
derived”. Courts have |ong recogni zed that the definition of
gross incone includes accessions to wealth, clearly realized, and
over which the taxpayer has conpl ete dom nion and control

Conm ssioner v. denshaw dass Co., 348 U S. 426, 431 (1955).

Were a taxpayer fails to maintain records adequate to
determine his correct tax liability, the Conm ssioner is entitled
to reconstruct his incone by any reasonabl e nethod. See Erikson

v. Comm ssioner, 937 F.2d 1548, 1553 (10th G r. 1991), affg. T.C

Menmo. 1989-552. Courts have | ong sanctioned the use of the bank
deposits nmethod as a reasonabl e nethod for conputing incone.

Estate of Mason v. Conm ssioner, 64 T.C 651, 656 (1975), affd.

566 F.2d 2 (6th Cr. 1977). Furthernore, where a bank deposits
analysis is used, the bank deposits are prina facie evidence of

the recei pt of inconme. Tokarski v. Conm ssioner, supra at 77.

Where the Conm ssioner has determ ned that certain deposits are

i ncone, the taxpayer has the burden of show ng that the
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determ nation is incorrect. Estate of Mason v. Commi SSi oner,

supra at 657.

The parties have stipulated that the aggregate deposits into
t he Commerce Bank accounts total ed $150, 085 during 2004.
Respondent conceded that $56, 821 of the aggregate deposits was
from nont axabl e sources. Thus, respondent contends that
petitioner underreported gross receipts by $23,755 ($93,264 in
t axabl e deposits m nus $69, 509 reported by petitioner).

Petitioner argues that certain deposits, or a portion of
them are not includable in gross incone because the deposits
i ncl uded rei nbursenent for costs associated with litigation.

Petitioner’s allegations concern the follow ng deposits:

Amount

Petiti oner
Sour ce Amount Al leges is

Dat e of Deposit of Deposit Not 1 ncl udabl e
1/9/04 NManmmut h & Rosenberg $12, 919 $253
3/8/04 PA Land Dev. L.P. 3, 650 13, 650
5/21/04  TIG Insurance 25, 000 214, 891
6/ 15/ 04 Davi d Skol ni ck 1, 000 1, 000
9/ 1/ 04 Noor Fl ooring, Inc. 47 47
11/ 4/ 04 Royal Fl oor N Construction 900 200
12/ 10/ 04 Manmut h & Rosenberg 1, 977 44
12/ 15/ 04 Noor Fl ooring 1, 000 356
12/ 20/ 04 Estate of Snyder 1, 000 1, 000
12/ 28/ 04 Noor Fl ooring 750 2219
Tot al 48, 243 21, 660

The parties stipulate that respondent has conceded this
deposit is nontaxabl e.

2\ note that the parties stipulate that respondent allowed
this anpbunt as a deduction for “Qther expenses”.

Petitioner’s contention is msplaced. The bank statenents
establish that the contested deposits were nade into the Comrerce

Bank accounts. Petitioner comm ngl ed busi ness and personal funds
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in the Commerce Bank accounts, and he had conpl ete dom ni on and
control over these funds without restriction as to their
di sposition. To the extent petitioner has shown that any portion
of the deposits was actually used for litigation costs,
respondent has all owed a deduction. Accordingly, we hold that
petitioner underreported his gross receipts or sales (i.e., his
sel f-enpl oynent inconme) on his 2004 Schedul e C by $23, 755.

C. Schedul e C Expenses/ Deducti ons

Deductions are strictly a matter of |egislative grace, and
t he taxpayer bears the burden of proving entitlenent to the

deductions clained. Rule 142(a); INDOPCO, Inc. v. Conmm ssioner,

503 U.S. 79, 84 (1992); New Colonial Ice Co. v. Helvering, 292

U.S. 435, 440 (1934).

Section 162(a) authorizes a deduction for business expenses
if a taxpayer proves that the expenses (1) were paid or incurred
during the taxable year, (2) were incurred to carry on the
taxpayer’s trade or business, and (3) were ordinary and necessary

expendi tures of the business. See Conm ssioner v. Lincoln Sav. &

Loan Association, 403 U S. 345, 352 (1971). An expense is

ordinary if it is customary or usual wthin a particular trade,
busi ness, or industry or relates to a transaction “of common or
frequent occurrence in the type of business involved.” Deputy v.
du Pont, 308 U. S. 488, 495 (1940). An expense is necessary if it

is appropriate and hel pful for the devel opnent of the business.



- 12 -
See Commi ssioner v. Heininger, 320 U. S. 467, 471 (1943).

However, personal, living, or famly expenses generally are not
deducti ble. See sec. 262(a).

A taxpayer nust substantiate amounts clai med as deducti ons
by mai ntaining the records necessary to establish that he or she
is entitled to the deductions. Sec. 6001; sec. 1.6001-1(a),
| ncone Tax Regs. Thus, under section 162, the recordkeeping
requi renent under section 6001 not only requires petitioner to
keep records sufficient to establish that an expense was paid
during the taxable year (such as his 2004 busi ness expense | edger
coupled with bank statenents and copi es of cancel ed checks), see
sec. 162(a)(1), but also requires that the records establish that
t he expenses were ordinary and necessary in carrying on
petitioner’s trade or business, see sec. 162(a)(2) and (3).

Petitioner clained Schedul e C expenses of $94, 817.
Respondent has conceded that petitioner is entitled to $49,132 in
deductions for Schedul e C expenses. W now address those
expenses petitioner clained at trial and on brief.

1. Autonopbil e Expenses

Under section 274(d) a taxpayer is required to neet
hei ght ened substantiation requirenents for, inter alia, travel,
nmeal s, | odging, entertainnent, conputer, autonobile, gifts, and
cellul ar tel ephone expenses. Section 274(d) requires the

taxpayer to establish by adequate records or by sufficient
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evi dence corroborating the taxpayer’s own statenment: (A) The
anount of such expense or other item (B) the tinme and place of
the travel, entertainnent, anusenent, recreation, or use of the
facility or property, or the date and description of the gift;
(© the business purpose of the expense or other item and (D)
the business relationship to the taxpayer of persons entertained,
using the facility or property, or receiving the gift.

On his 2004 Federal inconme tax return petitioner clained a
$7, 450 deduction for car and truck expenses and an additi onal
$5, 261 deduction for the rent or |lease of a vehicle. |In the
notice of deficiency respondent allowed petitioner’s parking
expenses in full but disallowed 50 percent of all other expenses
related to autonobiles. At trial petitioner continued to contend
that he was entitled to deduct 100 percent of his autonobile
expenses.

Aut onobi | e expenses are subject to the hei ghtened
substantiation requirenents of section 274(d), as descri bed
above. Petitioner, however, has failed to neet these hei ghtened
substantiation requirenments. Qher than indicating on his 2004
Schedul e C that he drove his car 18,000 mles for business and
2,100 mles for commuting, petitioner has not provided a
cont enpor aneous m | eage | og, gasoline receipts, or anything nore
than his self-serving testinony to establish what portion of his

use of the car was for business purposes. Petitioner has failed
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to prove that he is entitled to any autonobil e expense deducti on
in excess of the anpbunt respondent allowed.?®

2. AOL Expense

On line 18 of his 2004 Schedule C petitioner clainmed an
of fice expense of $3,151, which he contends includes $358 for
paynments made to AOL for Internet and email service. Although
petitioner testified that Internet and email service was
necessary for conmuni cation purposes, he has not established
whet her the AOL expense was for Internet and email service to his
office or to his hone, nor has he established what portion of the
use, if any, was for business versus personal use. Consequently,
we find that petitioner has failed to adequately substantiate the

portion, if any, of the AOL expense attributable to business use.

When taxpayers establish that they have incurred deductible
expenses but are unable to substantiate the exact anounts, we can
estimate the deductible anobunts in sonme circunstances, but only
if the taxpayers present sufficient evidence to establish a
rational basis for making the estimates. See Cohan v.
Comm ssi oner, 39 F.2d 540, 543-544 (2d G r. 1930); Vanicek v.
Comm ssioner, 85 T.C. 731, 742-743 (1985). 1In estimating the
anount al |l owabl e, we bear heavily upon taxpayers whose
i nexactitude is of their own making. See Cohan v. Conm ssioner,
supra at 544. There nust be sufficient evidence in the record,
however, to permt us to conclude that a deductibl e expense was
paid or incurred. WIllians v. United States, 245 F.2d 559, 560
(5th Gir. 1957).

The Cohan doctrine, however, is not available to estimate
expenses that fall under the purview of sec. 274(d). See Sanford
v. Comm ssioner, 50 T.C 823, 827 (1968), affd. 412 F.2d 201 (2d
Cr. 1969); sec. 1.274-5T(a), Tenporary Inconme Tax Regs., 50 Fed.
Reg. 46014 (Nov. 6, 1985).
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Accordingly, we hold that petitioner is not entitled to an office
expense deduction beyond that already all owed by respondent.

3. Tel ephone Seryvice

On line 25 of his 2004 Schedule C petitioner clained a
$9, 108 deduction for utilities, including what petitioner
contends is a $2,861 expense for tel ephone service. In the
noti ce of deficiency respondent allowed a utilities expense for
50 percent of petitioner’s cell phone bill.

Petitioner, via the statenents from his Comrerce Bank
accounts, has established that he nade paynents to AT&T and
Verizon, but he has failed to establish that the paynents were
ordinary and necessary to carrying on his trade or business. It
remai ns uncl ear whet her the paynents to AT&T and Veri zon were for
t el ephone service to his office, his home, or both, and if to his
home what portion of the tel ephone service was for personal
ver sus busi ness use.

At trial petitioner asserted that the AT&T service was to
his Bala Cynwyd office and that he did not have any AT&T service
to his honme. Petitioner, however, has failed to provide any
evi dence, such as an invoice or bill establishing that the AT&T
service was to his Bala Cynwd office, corroborating his self-
serving statenent. Consequently, we find that petitioner has
failed to adequately substantiate a busi ness purpose for his

paynments to AT&T and Verizon. Accordingly, we hold that
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petitioner is not entitled to a deduction for utilities expenses
beyond that already all owed by respondent.

4. Deductions Related to the Busi ness Use of a Taxpavyer's
Hone

Section 280A(a) provides as a general rule that no deduction
ot herw se all owable to an individual “shall be allowed wth
respect to the use of a dwelling unit which is used by the
taxpayer during the taxable year as a residence.” This seem ngly
prohibitory rule is aneliorated by section 280A(c), which
provi des exceptions for certain business use. As relevant
herein, section 280A(c) (1) provides:

SEC. 280A(c). Exceptions for Certain Business or
Rental Use; Limtation on Deductions for Such Use. --

(1) Certain business use.--Subsection (a)
shall not apply to any itemto the extent such
itemis allocable to a portion of the dwelling
unit which is exclusively used on a regul ar
basi s- -

(A) as the principal place of business
for any trade or business of the taxpayer,

(B) as a place of business which is used
by patients, clients, or custoners in neeting
or dealing wth the taxpayer in the nornal
course of his trade or business, or

(© in the case of a separate structure
which is not attached to the dwelling unit,
in connection with the taxpayer’s trade or
busi ness.
Thus, for a deduction to be allowed under section 280A(c) (1) “the
t axpayer nust establish that a portion of his dwelling unit is

(1) exclusively used, (2) on a regular basis, [and] (3) for the
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pur poses enunerated in subparagraphs (A), (B), or (C of section

280A(c)(1)”. Hanmacher v. Conm ssioner, 94 T.C 348, 353 (1990).

Petitioner did not claima hone office deduction on line 30
of his 2004 Schedule C, nor did he attach to his return a Form
8829, Expenses for Business Use of Your Home. Rather, petitioner
clainmed his alleged hone office expenses in other areas of his
2004 Schedule C, e.g., on line 20b as rent or |ease of other
busi ness property and on line 21 as repairs and nmai ntenance. In
this regard, petitioner testified that his honme office expenses
i ncluded itens such as cable television to his hone paid to
Contast, Internet and email service to his hone through AQ,
nort gage paynents (which petitioner stated he treated as rent
since neither he nor his wife owed the hone), other hone
mai nt enance itens, such as cutting and nmai ntaining the | awn, and
utilities.

In the notice of deficiency respondent disallowed in ful
petitioner’s clainmed repairs and nai nt enance expense of $3, 260
because petitioner had not established business use of his hone.
Furt hernore, respondent disallowed all of petitioner’s clained
utilities expense, except for 50 percent of the cell phone
expense as previously discussed, because petitioner had not
est abl i shed busi ness use of his hone. Respondent did allow
$17,194 of the $32,301 petitioner clained for rent or |ease of

ot her business property as it was verified as rent for the Bala
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Cynwyd office. The remaining $15,107 purportedly relates to
nortgage (or rent) paynents for petitioner’s hone.

On the basis of the record before us, we find that
petitioner has not established the portion of his honme that was
used exclusively on a regular basis for business as required by
section 280A(c)(1). Consequently, we need not determ ne whether
petitioner’s honme office was his principal place of business, see
sec. 280A(c)(1)(A), or whether his honme office was used by
clients in nmeeting with petitioner in the normal course of his
trade or business, see sec. 280A(c)(1)(B). Accordingly, we hold
that petitioner is not entitled to any deductions related to the
busi ness use of his residence beyond those which responded has
al ready al | owed.

5. “Oher Expenses”

On line 27 of his 2004 Schedule C petitioner clained a
$25, 977 deduction for other expenses. The $25,977 cl ai ned
deduction included $17,867 for “outsourcing tenp. secretary
service” and $8, 110 for “court stenographers, transcripts, filing
costs, expert fees, duplication of records” (filing costs). At
trial and on brief petitioner also asserted that certain deposits
made into his Conmmerce Bank accounts included rei mbursenents for
litigation costs he paid (litigation costs). See supra p. 10.

In the notice of deficiency respondent disallowed the ful

$17,867 deduction for other expenses as reported on Schedul e C,
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expl ai ning that the expenses were for paynents nmade to
petitioner’s son or cash withdrawals froman automatic teller
machi ne and that no business purpose has been established. The
only indication that petitioner gave at trial or on brief that he
paid any person for services rendered to his |aw practice, other
than a referral fee, was that he made paynents to his son, Seth
Br own.

Petitioner testified that his son is a graduate of Wdener
Law School, that his son set his own hours, and that his son
wor ked for him perform ng such tasks as contacting clients,
“doi ng research”, and “running ny conputer systeni. Petitioner
provi ded “weekly tinme sheets” that were allegedly prepared by his
son. The Commerce Bank accounts statenents also tend to
establish that petitioner wote nunerous checks nmade payable to
Seth Brown during 2004. Upon review of the record before us, we
are unable to reconcile the copies of cancel ed checks payable to
Seth Brown with the all eged weekly tinme sheets, and petitioner
has not nmade an attenpt to reconcile themat trial or on brief.
Despite petitioner’s testinony that his son had told himthat he
prepared a Form 1099 to be filed for the paynents made to him
the record is devoid of any such evidence. Petitioner’s son did
not testify. Furthernore, petitioner testified that he wote
checks to his son drawn on the Commerce Bank accounts for both

personal and work-rel ated purposes.
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Petitioner has failed to prove what portion, if any, of the
paynments to his son was ordi nary and necessary busi ness expenses.
Accordingly, we hold that petitioner is not entitled to deduct
any of the paynents nmade to his son

As to the remaining $8,110 of filing costs, respondent
di sal | oned $5, 759 because petitioner established neither a
busi ness purpose nor that it was paid during the taxable year.
Respondent allowed a $2, 351 deduction for filing costs. At trial
and on brief petitioner continues to contend that he is entitled
to the disallowed filing costs reported on the Schedule C and the
additional litigation costs he clained at trial and on brief.
Petitioner, however, has failed to establish that he actually
paid these costs during the taxable year.

Respondent, however, has agreed to allow petitioner a
$21, 282 deduction for his 2004 Schedule C line 27 “Cher
expenses” ($18,931 as ot her expenses, $14,891 of which was not
clainmed by petitioner on his 2004 Federal incone tax return). W
hold that petitioner is not entitled to a deduction for other
expenses (including filing and litigation costs) beyond that
whi ch respondent has al | owed.

D. Accuracy-Rel ated Penalty

In the notice of deficiency respondent determ ned that
petitioner is liable for a $6,898 accuracy-rel ated penalty under

section 6662(a). Pursuant to section 7491(c), respondent bears
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t he burden of production with respect to petitioner’s liability
for any penalty or addition to tax. |If respondent neets this
burden, then petitioner bears the burden of establishing that an
exception to inposition of the penalty applies. See Hi gbee v.

Conmi ssioner, 116 T.C. at 446-447.

Section 6662(a) and (b)(1) and (2) provides for an addition
to tax equal to 20 percent of the portion of the underpaynent
attributable to, inter alia, negligence or disregard of rules or
regul ati ons or any substantial understatenent of tax.

The term “negligence” includes any failure to nmake a
reasonabl e attenpt to conply with the provisions of the |Internal
Revenue Code, and the term “di sregard” neans any carel ess,
reckless, or intentional disregard. Sec. 6662(c); see also

Matthies v. Comm ssioner, 134 T.C. _ , _ (2010) (slip op. at

22). Negligence is the failure to exercise due care or the
failure to do what a reasonable and ordinarily prudent person

woul d do under the circunstances. Matt hi es v. Conm ssi oner,

supra at (slip. op. at 22) (citing Allen v. Conm ssioner, 92

T.C. 1, 12 (1989), affd. 925 F.2d 348 (9th G r. 1991), and Neely

v. Conmm ssioner, 85 T.C. 934, 947 (1985)).

An understatenent of inconme tax is defined as the excess of
the anobunt of the tax required to be shown on the return for the
t axabl e year over the anount of the tax shown on the return. See

sec. 6662(d)(2)(A). For purposes of section 6662, there is a
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substantial understatenent of incone tax for any taxable year if
t he anobunt of the understatenent for the taxable year exceeds the
greater of 10 percent of the tax required to be shown on the
return for the taxable year or $5,000. See sec. 6662(d)(1)(A).

On his 2004 Federal inconme tax return petitioner reported
zero taxable incone and, therefore, zero tax owed. Respondent
has shown that petitioner failed to keep adequate books and
records or to substantiate properly the itens in question. Such
a failure is evidence of negligence. See sec. 1.6662-3(b)(1),
| ncone Tax Regs. Furthernore, after accounting for the
concessi ons made before and at trial, petitioner’s deficiency has
been prelimnarily recal cul ated at $20,906. Thus, the
under statement of income tax ($20,906) exceeds the greater of 10
percent of the tax required to be shown on petitioner’s Federal
income tax return ($0 tax + $20,906 = $20, 906, 10% of $20, 906 =
$2,091) or $5,000. Therefore, petitioner’s understatenent is
substantial. Consequently, we conclude that respondent has net
hi s burden of production for the determ nation of an accuracy-
related penalty based on either negligence or disregard of rules
or reqgulations or a substantial understatenent of incone tax.

On brief, other than a broad assertion that he contests the
accuracy-rel ated penalty, petitioner fails to dispute the
i nposition of the accuracy-related penalty. Petitioner did not

set forth or discuss the points of |aw and any di sputed questions
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regarding this issue, and he has neither contended nor
established that he qualified for an exception to the inposition
of the accuracy-related penalty; e.g., the reasonabl e cause
exception found in section 6664(c). On the basis of the record
we hold that petitioner is liable for the accuracy-rel ated
penal ty.

I n reaching our holdings herein, we have consi dered al
argunents nade, and to the extent not nentioned above, we find
themto be noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




