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MVEMORANDUM COPI NI ON
VASQUEZ, Judge: This case was comrenced in response to a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330. The issues for decision are: (1)

Whet her respondent may proceed with collection of petitioners’

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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1997 incone tax liability; and (2) whether petitioners are |iable
for a penalty pursuant to section 6673.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioners resided in Las Vegas, Nevada.

In 1997, petitioner Aaron Ball was enployed as a tile
installer by Carrara Marble Co. of America. His enployer issued
a Form W2, Wage and Tax Statenent, reporting wages of $54,438. 27
and Federal incone tax withheld of $7,701.17. A copy of this
Form W2 was attached to petitioners’ 1997 tax return.

In 1997, petitioner Linda Ball was enpl oyed as a registered
nurse. She was issued a Form W2 from CHC Payroll Agent, Inc.,
Sunrise M. View 2270, reporting wages of $23,287.96 and Federal
income tax withheld of $3,503.67. She was also issued a Form W2
from CHC Payroll Agent, Inc., Sunrise Hsp & M C 1541, reporting
wages of $17,926.18 and Federal inconme tax w thheld of $3,349.53.
Copi es of these fornms were also attached to petitioners’ 1997 tax
return.

Petitioners do not dispute that they received this incone in
1997, yet they filed a Form 1040, U.S. Individual Inconme Tax
Return, listing zero as the ampbunt of taxable incone, tax due,

and total tax. Petitioners requested a refund of $14,554. 37,
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whi ch was the total amount of Federal inconme tax w thheld.
Petitioners also attached a typewitten statenent to the Form
1040 reciting contentions and argunents that this Court has found
to be frivol ous and/or groundl ess.

Respondent determ ned a deficiency and an accuracy-rel ated
penalty in petitioners’ 1997 Federal inconme tax and issued a
notice of deficiency to petitioners on July 21, 2000.

Petitioners received the notice of deficiency but did not file a
petition for redeterm nation of a deficiency with this Court for
t axabl e year 1997.

Respondent issued to each petitioner a Letter 1058, Fi nal
Notice of Intent to Levy and Notice of Your Right to a Hearing,
on Cctober 9, 2003, for taxable year 1997. Petitioners sent
respondent a |letter dated Novenmber 5, 2003, requesting a section
6330 hearing. Throughout their correspondence with respondent,
petitioners continued to make contentions and argunents that this
Court has found to be frivol ous and/ or groundl ess.

In letters dated July 6 and July 22, 2004, respondent’s
settlenment officer attenpted to schedule an adm nistrative
hearing with petitioners. Respondent infornmed petitioners that a
face-to-face hearing would not be available if the only itens
rai sed by petitioners are argunents or contentions that courts

have determ ned to be frivol ous and/ or groundl ess.
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On July 26, 2004, petitioners sent a letter to the
settlenment officer requesting a face-to-face conference in Las
Vegas, Nevada. In that letter, petitioners continued to assert
frivol ous and/ or groundl ess argunents for why they are not |iable
for incone taxes. Respondent did not allow petitioners a face-
to-face neeting.

On August 6, 2004, respondent issued petitioners a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/or 6330, in which the settlenent officer sustained the
proposed levy to collect petitioners’ unpaid 1997 tax liability.
Petitioners filed a petition for lien and | evy action on
Septenber 13, 2004. Petitioners alleged that they were not
provided with a hearing under section 6330.

At trial, petitioners continued to nake frivol ous and/ or
groundl ess argunents that they are not liable for Federal incone
tax. Respondent sought sanctions under section 6673.

Di scussi on

Determ nation To Proceed Wth Coll ection

Section 6331(a) provides that, if any person liable to pay
any tax neglects or refuses to do so within 10 days after notice
and demand, the Secretary can collect such tax by |evy upon
property belonging to such person. Pursuant to section 6331(d),
the Secretary is required to give the taxpayer notice of his

intent to levy and within that notice nust describe the
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adm nistrative review avail able to the taxpayer, before
proceeding with the levy. See also sec. 6330(a).

Section 6330(b) describes the adm nistrative revi ew process,
provi ding that a taxpayer can request an Appeals hearing with
regard to a levy notice. At the Appeals hearing, the taxpayer
may raise certain matters set forth in section 6330(c)(2), which
provi des:

SEC. 6330(c). Matters Considered at Hearing.--In
the case of any hearing conducted under this section--

* * * * * * *

(2) Issues at hearing.--

(A) In general.--The person may raise
at the hearing any relevant issue relating to
the unpaid tax or the proposed |evy,

i ncl udi ng- -

(i) appropriate spousal
def enses;

(1i) challenges to the
appropri ateness of collection
actions; and

(1i1) offers of collection
al ternatives, which may include the
posting of a bond, the substitution
of other assets, an install nent
agreenent, or an offer-in-
conprom se

(B) Underlying liability.--The person
may al so raise at the hearing challenges to
t he exi stence or anmount of the underlying tax
l[tability for any tax period if the person
did not receive any statutory notice of
deficiency for such tax liability or did not
ot herwi se have an opportunity to di spute such tax
liability.
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Pursuant to section 6330(d)(1), wthin 30 days of the

i ssuance of the notice of determ nation, the taxpayer may appeal

that determnation to this Court if we have jurisdiction over the

underlying tax liability. Van Es v. Conm ssioner, 115 T.C 324,

328 (2000).

Al t hough section 6330 does not prescribe the standard of
review that the Court is to apply in review ng the Conm ssioner’s
adm ni strative determ nations, we have stated that, where the
validity of the underlying tax liability is properly at issue,

the Court will review the matter de novo. Seqgo v. Commi SSi oner,

114 T.C. 604, 610 (2000); Goza v. Conm ssioner, 114 T.C 176, 181

(2000). Wiere the validity of the underlying tax liability is
not properly at issue, however, the Court will reviewthe
Comm ssioner’s adm nistrative determ nation for abuse of

di scretion. Seqo v. Conmi ssioner, supra;, Goza v. Conm ssioner,

supra.

Petitioners received the notice of deficiency for the 1997
tax year. Accordingly, they cannot challenge their underlying

liability. See sec. 6330(c)(2)(B); Sego v. Conmm ssioner, supra

at 610-611; Goza v. Conm ssioner, supra at 182-183. Therefore,

we review respondent’s determ nation for an abuse of discretion.

See Sego v. Commi ssioner, supra at 610.
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Petitioners state in their petition that they were denied
their right to a face-to-face hearing as provided in section
6330. W have held that it would be unproductive and thus
unnecessary to remand a case for a face-to-face hearing if
petitioners nerely want to advance frivol ous argunents. See

Lunsford v. Conmm ssioner, 117 T.C. 183, 189 (2001); Stephens v.

Conmi ssioner, T.C. Menpb. 2005-183; Balice v. Conm ssioner, T.C

Meno. 2005- 161.

In nunmerous letters to respondent, in their petition, and at
trial, petitioners argued that they had no inconme and were not
liable for inconme taxes. Petitioners also argued that they
received no valid notice of deficiency because the notice that
they received was not signed by the Secretary of the Treasury.
These argunents are characteristic of tax-protester rhetoric that
has been universally rejected by this and other courts.? M chael

V. Conm ssioner, T.C. Menob. 2003-26; Knel man v. Conm ssi oner,

T.C. Meno. 2000-268, affd. 33 Fed. Appx. 346 (9th G r. 2002).
Because petitioners insisted upon making only these frivol ous
argunents, we decline to remand this case to respondent so that

petitioners may have a face-to-face hearing.?

2 Petitioners made these argunents in filings and at trial
even though the underlying tax liability was not properly an
issue in this case.

3 Respondent offered petitioners a face-to-face hearing if
petitioners raised any neani ngful issue regarding the proposed
(continued. . .)
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Petitioners have failed to raise a spousal defense, make a
valid challenge to the appropriateness of respondent’s intended
collection action, or offer alternative neans of collection.
These issues are now deened conceded. See Rule 331(b)(4).
Accordingly, we sustain respondent’s determ nation to proceed
wi th collection.

1. Section 6673 Penalty

Section 6673(a)(1l) authorizes this Court to require a
taxpayer to pay to the United States a penalty not to exceed
$25,000 if the taxpayer took frivolous positions in proceedi ngs

or instituted the proceedings primarily for delay. In Pierson v.

Commi ssioner, 115 T.C. 576, 581 (2000), we issued an unequi vocal

war ni ng to taxpayers concerning the inposition of a penalty
pursuant to section 6673(a) on those taxpayers who abuse the
protections afforded by sections 6320 and 6330 by instituting or
mai nt ai ni ng actions under those sections primarily for delay or
by taking frivol ous and/ or groundl ess positions in such actions.
A position maintained by the taxpayer is “frivolous” where it is
“contrary to established | aw and unsupported by a reasoned,

col orabl e argunent for change in the law.” Coleman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986); see also Hansen v.

Commi ssi oner, 820 F.2d 1464, 1470 (9th Cr. 1987) (section 6673

3(...continued)
| evy. Petitioners, however, continued to make only frivol ous
and/ or groundl ess tax-protester argunents.
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penal ty uphel d because taxpayer should have known cl ai m was
frivol ous).

Furthernore, we have warned these petitioners of the
possi bl e consequences of advancing frivolous argunents in this
Court. In a previous appearance before this Court, petitioners
made simlar frivolous tax-protester argunents. They were warned
that if they brought the argunents to this Court again, a penalty
woul d be inposed. 4

In the petition and at trial, petitioners raised frivol ous
argunents and contentions that we have previously rejected and
whi ch we conclude were interposed primarily for delay. This has
caused the Court to waste limted resources. Accordingly, we
shal |l inmpose a penalty of $5,000 pursuant to section 6673.

To reflect the foregoing,

An appropriate order and

decision will be entered.

4 Petitioners were previously before this court nmaking the
sane frivol ous argunents regarding their 1998 incone tax
liability. Ball v. Conmm ssioner, docket No. 1066-04L.




