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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

LARO, Judge: Petitioners petitioned the Court to
redeterm ne respondent’s determ nations as to their 1999 Federal
inconme tax. As to that year, respondent determned in the notice
of deficiency that petitioners were liable for a $154, 896

deficiency and a $30, 979. 20 accuracy-rel ated penalty under
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section 6662(a).! The deficiency and penalty stemed from
respondent’s determ nation that petitioners’ gross incone for
1999 incl uded $400, 275 of unreported gross receipts received by
K & ClInternational Co. (KC), the sole proprietorship of
petitioner Kaing Chin Baek (Baek). Respondent determ ned the
presence and anount of this unreported inconme frominformation
that he received fromthird parties stating that Baek had on each
of various days nade deposits totaling at |east $10,000 into KC s
busi ness checki ng account (KC account).

During this proceedi ng, respondent obtained the 1999 bank
statenents of the KC account, spoke to Baek (or his counsel), and
conceded at the start of trial that none of the proceeds of the
referenced deposits were includable in petitioners’ gross inconme
as they were received by Baek in repaynent of funds given to
Byung Chen Yoo (Yoo). Respondent now notes that the cash
deposited into the KC account during 1999 ($898, 286. 80) exceeds
t he anobunt drawn on checks payable fromthat account to Yoo or to
one of his businesses ($771, 640) by $126, 646. 80 and ar gues t hat
the $126,646.80 is taxable to petitioners unless they prove to
the contrary. Respondent conceded at the start of trial that
petitioners’ unreported inconme for 1999 is no greater than

$126, 646. 80 and that the deficiency and accuracy-rel ated penalty

! Section references are to the applicable versions of the
I nt ernal Revenue Code.
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determned in the notice of deficiency nust be reduced accordingly.

We deci de whether petitioners’ gross incone includes the
$126, 646.80 just nentioned. W hold it does not. On the basis
of this holding, we also hold w thout further discussion that
petitioners have no understatenent for that year and, hence, that
they are not liable for the accuracy-related penalty determ ned
by respondent.

FI NDI NGS OF FACT

Sone facts were stipulated and are so found. The
stipulation of facts and the acconpanying exhibits are
i ncorporated herein by this reference. Petitioners, husband and
wife, resided in D anond Bar, California, when their petition to
this Court was filed. They filed a joint 1999 Federal incone tax
return (1999 return) that reported that Baek’s w fe had during
that year received $30, 243 of incone. They did not report on
their 1999 return any incone received by Baek.

Bef ore 1999, Baek operated a sole proprietorship, KC that
exported sportswear to Japan. During 1999, KC did not export any
mer chandi se to Japan, and KC did not receive any incone.
Petitioners reported on their 1999 Schedule C, Profit or Loss
From Busi ness (Sole Proprietorship), that KCs gross receipts and

expenses for 1999 were both zero and that KC continued as of the



- 4 -
end of 1999 to hold $5,850 of inventory that it held as of the
begi nning of that year.

Baek mai ntained the KC account from before 1999 until
Sept enber 30, 1999, when the account was closed. During 1999,
Baek deposited into the KC account cash totaling $898, 286. 80.
Baek obtained nost of this cash from Yoo as repaynent of funds
t hat Yoo received through checks drawn on the KC account. Before
and during 1999, Yoo and Baek were involved in a check kiting
schenme under which they obtained cash by floating checks witten
on the KC account. Pursuant to this schene, Baek, during 1999,
wote a total of $771,640 in checks on the KC account to either
Yoo or to one of Yoo's businesses. Baek also wote to other
i ndividual s or entities checks drawn on the KC account, and he
caused those funds to be received by Yoo as well. On each day
that a check was received from Baek, Yoo attenpted to and usually
did cash that check at a bank that was different fromthe bank
that serviced the KC account (KC bank). Before the KC bank
processed Baek’s check for paynent, a tine that was typically the
day after Yoo cashed the check at the other bank but, on account
of weekends and holidays, was sonetinmes 3 or 4 days, Yoo usually
gave Baek cash equal to the amount of the check by cashing a
check drawn on Yoo's account. During 1999, Yoo cashed at | east
99 checks totaling $867,031 that were drawn on his account, and

he gave nost of those proceeds to Baek who, in turn, deposited
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the proceeds into the KC account. As to $81,511.64 that was
deposited into the KC account during 1999 but was not received
from Yoo, Baek received that cash by cashing at a check cashing
establ i shnment (establishnment) a check payable on the KC account
to the establishnment or to cash. Baek imedi ately deposited nost
of the proceeds of those checks into the KC account so that other
checks fromthe KC account woul d be covered for paynent.
OPI NI ON

Respondent argues primarily that the $126,646.80 is taxable
to petitioners as conpensation that Yoo paid to Baek during the
operation of KC s export business. Respondent argues
alternatively that the $126,646.80 is taxable to petitioners
because they have failed to prove otherwi se. Petitioners argue
primarily that the $126,646.80 is not taxable to themin that it
consists of (1) cash that Baek received from Yoo in repaynent of
funds drawn by himfromthe KC account and (2) cash that Baek
received fromhis cashing of checks at the establishnent.
Petitioners argue alternatively that respondent bears the burden
of proof and that he has failed to carry this burden.

We decide this case on the basis of the primary argunent and
need not and do not decide the parties’ dispute as to who bears
t he burden of proof. W note, however, that the Court of Appeals
for the Ninth Crcuit, the court to which an appeal of this case

lies, has held repeatedly that respondent’s determnation in a
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notice of deficiency |loses its presunption of correctness when it

is arbitrary and excessive, e.g., Estate of Mtchell v.

Comm ssi oner, 250 F.3d 696, 701-702 (9th Gr. 2001), affg. in

part, revg. in part, and remanding T.C. Meno. 1997-461; Morrissey

v. Conmm ssioner, 243 F.3d 1145, 1148-1149 (9th G r. 2001), revg.

Estate of Kaufman v. Conmi ssioner, T.C Meno. 1999-119; Cohen v.

Conmm ssioner, 266 F.2d 5, 11-12 (9th Gr. 1959), remanding T.C.

Meno. 1957-172, that a notice of deficiency may be arbitrary and
excessive when it contains a valuation that respondent abandons,

e.g., Mrrissey v. Conm ssioner, supra at 1148-1149, and that,

here, respondent at trial conceded in full his sole determ nation
in the notice of deficiency that each day' s deposits totaling
$10, 000 or nore constituted unreported gross receipts of KC.

As to the primary argunent, the evidentiary record before us
is scant. The parties stipulated mniml facts and exhibits, and
petitioners at trial called the only two w tnesses, Baek and Yoo,
whose testinony was brief on direct exam nation and even briefer
on cross-exam nation. W find, however, that Yoo did not pay the
$126, 646. 80 to Baek as conpensation received in the operation of
KC s export business. That business was not even in operation
during 1999. W also find that Baek received the $126, 646. 80
from nont axabl e sources. |In addition to the $771, 640 that was
paid to Baek by Yoo in repaynent of the checks witten to Yoo or

to Yoo’ s businesses, the $898, 286. 80 of deposits into the KC
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account, of which the $126,646.80 is part, included (1) nost of
the $81,511. 64 that was received fromthe checks cashed by Beak
at the establishnent and (2) other anopunts that Yoo gave Baek in
repaynent of funds that Baek, either directly or indirectly,
caused to be received by Yoo. W hold for petitioners.

Al'l arguments in this case have been considered, and those
argunents not di scussed herein have been found to be w thout
merit or inapplicable to our decision.

Deci sion will be entered

for petitioners.




