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DEAN, Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed. Pursuant to
section 7463(b), the decision to be entered is not revi ewabl e by
any other court, and this opinion shall not be treated as
precedent for any other case. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code in
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effect for the years in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned the foll ow ng deficiencies and
penalties with respect to petitioners’ 2005, 2006, and 2007

Federal incone tax returns:

Penal ty
Year. Defi ci ency Sec. 6662(a)’
2005 $3, 945 $791
2006 3, 900 780
2007 2,462 492

Al penalty anpbunts are rounded to the nearest dollar.

After concessions,! the issues for decision are whether:
(1) Each petitioner’s tax honme is the couple’s personal
residence; and (2) petitioners are entitled to deduct certain
unr ei mbur sed enpl oyee busi ness expenses reported on Schedul e A,
| tem zed Deducti ons.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts, the supplenental stipulation of facts,

and the exhibits received into evidence are incorporated herein

!Respondent concedes that petitioners are entitled to
deductions for tax preparation fees and that Ms. Baker is
entitled to deductions for work uniform expenses. Respondent
al so concedes that M. Baker is entitled to deduct i ncidental
expenses of $716, $1,124, and $1, 181 for 2005, 2006, and 2007,
respectively. Petitioners did not address amounts respondent
di sal | oned for “other expenses” of $3,111, $1,251, and $552 for
2005, 2006, and 2007, respectively. Therefore, these anobunts are
deened conceded.
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by reference. At the time petitioners filed their petition, they
resided in the State of Wshi ngton.

At all relevant tines M. Baker was enployed as a tug naster
for Young Brothers, Ltd. (Young Brothers), based in Honol ul u,
Hawaii. Young Brothers provides interisland cargo services
t hroughout the islands that constitute the State of Hawaii. M.
Baker would fly from Seattle to Honolulu for work. According to
U S. Coast Cuard certificates of discharge to nerchant seaman,

M. Baker worked the follow ng shifts during the years in issue:

2005 2006 2007

Jan. 1-Jan. 15 Jan. 4-Feb. 1 Jan. 1-Jan. 8
Feb. 28-Mar. 23 Mar. 2-Apr. 5 Jan. 8-Jan. 10
Mar. 23-Mar. 27 May 4-June 2 Jan. 10-Jan. 20
Mar. 28-Apr. 1 July 5-Aug. 7 Mar. 7-Apr.17
May 1-May 26 Sept. 16-Cct. 29 May 16-June 18
July 2-July 5 Nov. 29-Dec. 16 July 28-Aug. 12
July 5-July 7 Dec. 27-Dec. 31 Sept. 1-Sept. 30
July 7-July 9 Cct. 15-Cct. 24
July 9-Aug. 4 Nov. 1-Dec. 1

Sept. 1-Sept. 28
Sept. 28-Cct. 4
Nov. 2-Dec. 2

Young Brothers did not reinburse M. Baker for the expenses
he incurred for travel between his personal residence in

Washi ngton and Hawaii. M. Baker generally worked for 1 nonth



- 4 -
and then had 1 nonth off. M. Baker also accrued vacation tine
that could be used during his shifts.

For nost of M. Baker’'s shifts, he worked on the vessel
Mal ul ani and began and ended each voyage in the Honol ulu, Hawaii,
port. Each tug voyage |asted approxinmately 3 days. On eight
occasions during the years in issue, M. Baker either began or
ended his voyage in a port other than Honolulu: five of these
occasions were in neighboring islands in Hawaii and three were in
the continental United States.?

Fromthe time M. Baker arrived at the port in Honolulu
until his 1-nmonth shift ended, he was allowed to sleep aboard the
vessel upon which he worked. Young Brothers did not provide M.
Baker any neals while the vessel was docked at the Honol ulu port;
but as soon as the vessel |eft Honol ulu, Young Brothers provided
all of M. Baker’s neals. This included when the vessel was
docked at nei ghboring islands for the unloading of a barge’s
cargo. As M. Baker incurred expenses related to his enpl oynent,
he docunented themin a calendar. M. Baker’'s enploynent with
Young Brothers was pernmanent and for an indefinite period.

Around 1985 Ms. Baker was training to be a flight attendant

with Regent Air (Regent). Her rotation with Regent woul d have

2M. Baker began or ended four voyages in the Hono Hi
Hawai i, port. He ended one voyage in the Kahului, Hawaii, port.
M . Baker al so began or ended a voyage in the Seattle,
Washi ngton, Portland, Oregon, and Astoria, Oregon, ports.
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been a nonstop flight from Honolulu, Hawaii, to New York. During
Ms. Baker’s training Regent lost its financiers and the airline
di scontinued its plans for the nonstop route from Honolulu to New
York. Although the opportunity with Regent was no | onger
avai l able, Ms. Baker’s interest in being a flight attendant had
been pi qued, and she began | ooking for opportunities with other
airlines.

Ms. Baker found that opportunity with Delta Airlines
(Delta). Ms. Baker has been a flight attendant with Delta for
25 years. During the years in issue Ms. Baker’s base station
was JFK International Airport (JFK) in New York, New York. She
flew from Seattl e, Washington, to New York, New York, to begin
each flight rotation

At all relevant tinmes Ms. Baker kept an apartnent in New
York City that she shared with nine other individuals.® During
the years in issue she worked an international rotation serving
only European countries. [In 2005 Ms. Baker flew the 1st through
the 15th of each nonth. |In 2006 and 2007 she flew one to four
times a nonth. An international rotation would generally | ast
from3 to 4 days. Although Ms. Baker recorded rotation nunbers

and |l engths of rotations on her calendar, no evidence was

3The record contains no other information about the
apartnent or Ms. Baker’s portion of the expenses associated with
t he apartnent.
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presented that docunented the European cities in which she had
| ayovers or the days she was in those cities.

Ms. Baker received flight pay and a per diemfrom Delta.
Fl i ght pay started when the airplane door closed and the airplane
pushed back fromthe gate. Ms. Baker’s “tinme away from base”
pay (TAFB), or per diem began when she signed in at JFK for her
rotati on and ended when she returned to New York. Delta s TAFB
for international rotations for the years in issue was $2.40 an
hour. Ms. Baker’'s enploynment with Delta was pernmanent and for
an i ndefinite period.

M's. Baker incurred expenses for traveling fromher hone to
Seattl e-Tacoma International Arport (SEA-TAC). Delta did not
rei nburse Ms. Baker for the expenses she incurred for travel
bet ween her personal residence and SEA-TAC, nor the expenses she
incurred for travel from SEA-TAC to New York City. Wen Ms.
Baker was in New York Gty and not working, she had to purchase
her own neals. She also incurred expenses for taxis from her New
York City apartnment to JFK.  Wiile the airplane was in flight,
Ms. Baker was provided one neal. Upon arrival at a |ayover
destination, Delta provided transportation to a hotel and covered
the cost of the hotel room Delta did not cover tips paid to the
taxi or van drivers who shuttled the flight crewto hotels. Ms.
Baker did not claimher actual expenses while on |ayovers in

Eur ope because she had “ny per diem or ny governnent allowance.”
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Ms. Baker used a calendar to record the expenses she incurred in
the United States. All of the receipts she provided for the
years in issue were for her ml|eage costs in Seattle and expenses
she incurred in the United States.

Petitioners’ 2005, 2006, and 2007 Federal incone tax returns
were prepared by the certified public accountant (C. P.A ) who had
prepared their returns for several years before the years in
issue. Petitioners’ C.P.A also prepared the couple’ s anended
returns for 2005 and 2006. In 2005 petitioners clained job
expenses and mi scel |l aneous item zed deductions of $22,414, of
whi ch $13, 353 and $5, 155 were unrei nbursed enpl oyee busi ness
expenses for M. Baker and Ms. Baker, respectively.* 1n 2006
petitioners clained job expenses and m scel | aneous item zed
deductions of $17,621, of which $11,281 and $3, 744 were
unr ei nbur sed enpl oyee busi ness expenses for M. Baker and Ms.
Baker, respectively. In 2007 petitioners clainmed job expenses
and m scel |l aneous item zed deductions of $12,134, of which
unr ei nbur sed enpl oyee busi ness expenses were $10,435. The 2007
unr ei nbur sed enpl oyee busi ness expenses are attributable only to
M. Baker. No Forns 2106, Enpl oyee Busi ness Expenses, were filed
with any of the Federal inconme tax returns for the years in

i ssue.

“The 2-percent floor of sec. 67(a) was applied to
petitioners’ job expenses and m scell aneous item zed deducti ons
for each year in issue.
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Respondent mail ed petitioners a notice of deficiency that
disallowed all of their job expenses and m scel | aneous item zed
deductions for 2005 and 2007 and all but $195 of the expenses and
deductions clainmed for 2006. Respondent al so determ ned a
section 6662(a) accuracy-related penalty for each year in issue.

Di scussi on

Burden of Proof

The Comm ssioner’s determ nations are presuned correct, and
general ly taxpayers bear the burden of proving otherwi se. Rule

142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).

Petitioners noved for a section 7491(a)(1) burden shift in their
pretrial menorandum Petitioners failed to neet the
substantiati on and recordkeepi ng requirenments of section 7491.
See sec. 7491(a)(2)(A) and (B). Therefore, the burden remains on
petitioners.

Tax deductions are a matter of legislative grace, and the
t axpayer bears the burden of proving entitlenent to the

deductions clainmed. Rule 142(a)(1l); I NDOPCO, lnc. V.

Commi ssioner, 503 U. S. 79, 84 (1992). Taxpayers are required to

substanti ate cl ai mred deductions by keeping and produci ng adequate
records that enable the Conm ssioner to determ ne the correct tax

ltability. Sec. 6001; Hradesky v. Conmm ssioner, 65 T.C. 87, 90

(1975), affd. per curiam540 F.2d 821 (5th Cr. 1976).
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| f a taxpayer establishes that he or she has incurred a
deducti bl e expense yet is unable to substantiate the exact
anount, the Court may estimate a deducti bl e anount, bearing
heavi |l y agai nst the taxpayer whose inexactitude is of his or her

own maki ng. Cohan v. Conm ssioner, 39 F.2d 540, 544 (2d G

1930). The taxpayer nust present sufficient evidence for the
Court to forman estimte because w thout such a basis any

al | onance woul d anpbunt to unguided |argesse. WIllians v. United

States, 254 F.2d 559, 560-561 (5th Cr. 1957); Vanicek v.

Comm ssioner, 85 T.C. 731, 742-743 (1985).

However, the Court may not estimte a taxpayer’ s expenses
Wth respect to the itens enunerated in section 274(d). Sanford

v. Comm ssioner, 50 T.C 823, 827-828 (1968), affd. per curiam

412 F.2d 201 (2d Gr. 1969). Section 274 requires strict
substantiation for any traveling expense under section 162. Sec.
274(d)(1). Section 274(d) and the regul ations thereunder require
t axpayers to substantiate their deductions by adequate records or
sufficient evidence establishing the anount, tine, place, and
busi ness purpose of the expense to corroborate the taxpayer’s own
testinony. See sec. 1.274-5T(b), Tenporary |Income Tax Regs., 50
Fed. Reg. 46014 (Nov. 6, 1985). |In the absence of evidence
establishing the elements of the expenditure or use, deductions

nmust be disallowed entirely. Sec. 274(d); Sanford v.
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Commi ssi oner, supra; see also sec. 1.274-5T(a), Tenporary |nconme

Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).

1. Section 162 Expenses

Section 162 generally allows a deduction for ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. An expense is considered
ordinary if commonly or frequently incurred in the trade or

busi ness of the taxpayer. Deputy v. du Pont, 308 U S. 488, 495-

496 (1940). An expense is necessary if it is appropriate and
hel pful in carrying on a taxpayer’'s trade or business.

Conm ssi oner v. Heininger, 320 U S. 467, 471 (1943); Welch v.

Hel vering, supra at 113. Services performed by an enpl oyee

constitute a trade or business for this purpose. O Mlley v.

Comm ssioner, 91 T.C. 352, 363-364 (1988).

Section 162(a)(2) allows a taxpayer to deduct traveling
expenses, including anounts expended for neals and | odging, if
such expenses are: (1) Odinary and necessary, (2) incurred
while away from honme, and (3) incurred in the pursuit of a trade

or business. Conm ssioner v. Flowers, 326 U S. 465, 470 (1946).

“The exigencies of business rather than the personal conveni ences
and necessities of the traveler nust be the notivating factors.”
Id. at 477.

This Court has generally defined the word “hone” (or tax

home) as used in section 162(a)(2) to nean the vicinity of a
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taxpayer’s principal place of business. Mtchell v.

Commi ssioner, 74 T.C. 578, 581 (1980); Daly v. Conm ssioner, 72

T.C. 190 (1979), affd. 662 F.2d 253 (4th Cr. 1981); Kroll v.

Conmm ssi oner, 49 T.C. 557, 561-562 (1968). Under this

definition, conmuting expenses are not deductible and are

consi dered personal expenses. Anderson v. Conmm ssioner, 60 T.C

834, 835 (1973); see sec. 262.

On the other hand, if a taxpayer accepts tenporary
enpl oynent outside of the vicinity of his principal place of
residence, his travel expenses are generally deducti bl e because
it would be unreasonable for himto nove his residence for

tenporary enploynent. |Ireland v. Comm ssioner, T.C Meno. 1979-

386 (citing Tucker v. Conm ssioner, 55 T.C 783, 786 (1971)). |If

a taxpayer does not have a principal place of business, his

personal residence will be considered his tax hone. Johnson v.

Comm ssioner, 115 T.C 210, 221 (2000) (citing Ranbo v.

Commi ssioner, 69 T.C. 920 (1978), Dean v. Conm ssioner, 54 T.C

663 (1970), and Leach v. Comm ssioner, 12 T.C. 20 (1949)). A

t axpayer nust have a tax home fromwhich to be away to be

entitled to a deduction under section 162(a)(2). Henderson v.

Comm ssioner, T.C Meno. 1995-559, affd. 143 F. 3d 497 (9th Grr.

1998). “Married couples that both work and file a joint tax

return may have separate tax hones.” Allen v. Conmm ssioner, T.C

Meno. 2009-102; see Hammond v. Conmi ssioner, 20 T.C. 285, 287-288
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(1953), affd. 213 F.2d 43 (5th Gr. 1954): Chwal ow v.

Commi ssioner, T.C Meno. 1971-185, affd. 470 F.2d 475, 478 (3d

Cr. 1972). In order to decide what expenses and deductions
petitioners are entitled to, the Court nust first decide where
each petitioner’s tax hone is located. The “determ nation of a
t axpayer’s tax hone is a question of fact to be decided on the

entire record.” N cholls v. Conmm ssioner, T.C. Menp. 1995-291

(citing Coonbs v. Comm ssioner, 608 F.2d 1269, 1274 (9th Cr.

1979), affg. in part and revg. in part 67 T.C 426 (1976)).

A. M. Baker's Tax Hone

Petitioners relied heavily upon the cases of Johnson v.

Conmi ssi oner, supra, and Westling v. Conm ssioner, T.C. Mno.

2000-289.° In Johnson the taxpayer husband was a nmerchant seanan
who lived in Freeland, Washi ngton, and was the captain of a
vessel that sailed worldw de to deliver equipnment to the U S
mlitary. The taxpayer husband’ s enployer’s primary office was

in Jacksonville, Florida. Johnson v. Comm ssioner, supra at 211

The taxpayer husband and his crew flew to and from what ever port
around the world the vessel was docked in to begin and end each
work shift. 1d. at 211-212. The Court found that the taxpayer
husband had no principal place of business and that his personal

residence was his tax home. |d. at 221. To support its finding

SPetitioners’ C.P.A also prepared the taxpayers’ returns in
Johnson v. Comm ssioner, 115 T.C. 210 (2000), and Westling v.
Commi ssioner, T.C Meno. 2000-289.
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the Court noted that the taxpayer-husband's famly did not travel
with himand that there was no reason to second guess the
t axpayer - husband’ s decision to maintain his principal residence
in Washington State instead of Florida or one of the many cities
to which he traveled. [d. at 222.

In Westling v. Comm ssioner, supra, the Court did not

di scuss the taxpayer’s tax hone but whether he was entitled to
use the Federal per diemrates to determ ne his incidental
expenses for his enploynent as a nerchant seaman. The taxpayer’s
enployer’s primary office was in Juneau, Al aska, and the taxpayer
piloted a tugboat to various ports in and around sout heast

Al aska. |d. The taxpayer also began and ended his shifts on the
tugboat at several different ports. [d. Al though there was no
di scussion of the taxpayer’s tax hone, the Court found that the

t axpayer was entitled to deduct his incidental expenses using the
Federal per diemrate because the taxpayer’s neals and | odgi ng
were supplied by his enployer at no charge when he was worKki ng.
Id.

M. Baker’s enploynent situation is factually different from
those of the taxpayers in Johnson and Westling. M. Baker’s
enployer’s primary office was in Honolulu, Hawaii. The hone port
of the vessel Malulani, on which M. Baker worked nost of his
shifts, was Honolulu. Although the vessel traveled to several

ports throughout the State of Hawaii, M. Baker began and ended
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nost of his voyages at the vessel’s hone port in Honolulu. Only
eight tinmes in 3 years did M. Baker begin or end a voyage in a
port other than Honolulu. No evidence was presented that there
was a business reason for M. Baker’s personal residence s being
i n Washi ngton and not Honolulu. M. Baker’s decision to commute
from Washi ngton to Honol ulu was a personal decision, not a

busi ness deci sion. See Commi ssioner v. Flowers, 326 U.S. at 477;

see also sec. 262. Therefore, M. Baker’s tax home for the years
in issue was Honolulu, the location of his principal place of
busi ness.

B. Ms. Baker's Tax Hone

M's. Baker began and ended each of her flight rotations at
JFK. Delta considered JFK to be Ms. Baker’s base station. This
Court has consistently held that an airline enployee s principal
pl ace of business is his or her base station. See Sislik v.

Commi ssioner, T.C Menp. 1989-495 (Pan Anerican Wrld A rways,

Inc. pilot’s tax home was JFK, not his condom niumin the
Bahamas), affd. per order (D.C. GCr., My 22, 1992); Dean v.

Comm ssioner, T.C Meno. 1976-379 (Trans World Airline first

officer’s tax hone was JFK, not his personal residence in Kansas
Cty, Mssouri). Ms. Baker’s situation is not different from
those cited above. Ms. Baker chose to live in Washi ngton and
commute to JFK. Therefore, Ms. Baker’'s tax hone was JFK for the

years in issue, the location of her principal place of business.
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C. Petitioners’ Unreinbursed Enpl oyee Busi ness Expenses

Petitioners presented evidence of travel expenses, including
meal s and | odgi ng, and incidental expenses that they clained they
incurred while traveling away from hone for purposes of section
162(a) (2).

The I nternal Revenue Service publishes an annual revenue
procedure that offers optional nethods of substantiation for
enpl oyees who incur: (1) Meals and incidental expenses (Ml E)
while traveling away from hone and who receive a per diem
al l ownance from an enpl oyer; or (2) unreinbursed incidental
expenses but pay or incur no neal costs. See Rev. Proc. 2005-10,
2005-1 C. B. 341; Rev. Proc. 2005-67, 2005-2 C.B. 729; Rev. Proc.
2006-41, 2006-2 C.B. 777; Rev. Proc. 2007-63, 2007-2 C B. 809.°

Under the revenue procedures, an enpl oyee who receives an
M&l E only per diemfrom her enployer may treat the | esser of the
enpl oyer’s per diemor the Federal MG E rate for the locality of
travel for that day or partial day as deened substantiated. Rev.
Proc. 2005-10, sec. 4.02, 2005-1 C. B. at 343; Rev. Proc. 2005-67,
sec. 4.02, 2005-2 C.B. at 731; Rev. Proc. 2006-41, sec. 4.02,
2006-2 C.B. at 779-780. A per diemis treated as an M& E only
per diemif the enployer pays the actual expenses for | odging

directly to the provider of the |lodging. Rev. Proc. 2005-10,

SEach subsequent revenue procedure superseded the prior
revenue procedure and restated the rules al nost verbatim
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sec. 4.02; Rev. Proc. 2005-67, sec. 4.02; Rev. Proc. 2006-41,

sec. 4.02. Rev. Proc. 2005-10, sec. 4.04(3), 2005-1 C. B. at 343,
and its progeny provide special M&IE rates that transportation

i ndustry enpl oyees may use.

Rev. Proc. 2005-10, sec. 7.05, 2005-1 C.B. at 349, and its
progeny provide that an enployee may claimas an item zed
deducti on any expenses that exceed the anount deened
substanti ated under section 4.02 of the revenue procedures if al
of the expenses are substantiated, if the deened substanti ated
portion of the per diemis included on Form 2106, and if any
portion of the per diem allowance that exceeds the anmount deened
substantiated is included in gross incone. Substantiation of the
expenses wll not be required if the enployee clainms a deduction
equal to or lesser than the anpbunt conputed under section 4.03 of
t he revenue procedures m nus the anount deened substanti ated
under sections 4.02 and 7.01 of the revenue procedures. Rev.
Proc. 2005-10, sec. 7.05; Rev. Proc. 2005-67, sec. 7.05, 2005-2
C.B. at 737; Rev. Proc. 2006-41, sec. 7.05, 2006-2 C B. at 785.

An enpl oyee who does not incur neal expenses while traveling
away from hone may use the optional rate of $3 per day to
substantiate only incidental expenses for any CONUS or OCONUS’

locality of travel instead of actual expenses. Rev. Proc. 2005-

CONUS i s an abbreviation for “continental United States”
and OCONUS is an abbreviation for “outside the continental United
St ates”.
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10, sec. 4.05, 2005-1 C. B. at 344; Rev. Proc. 2005-67, sec. 4.05,
2005-2 C.B. at 732; Rev. Proc. 2006-41, sec. 4.05, 2006-2 C B. at
780; and Rev. Proc. 2007-63, sec. 4.05, 2007-2 C.B. at 812. Rev.
Proc. 2005-10, sec. 6.05(4), 2005-1 C. B. at 348, and its progeny
state that the anmobunt of incidental expenses conputed under
section 4.05 of the revenue procedures is not subject to the
section 274(n) limtation on the deductibility of food and
bever age expenses.

1. M. Baker's Unrei nbursed Empl oyee Busi ness
Expenses

M. Baker testified to and entered into evidence
docunentation for travel expenses he incurred between Washi ngton
and Honol ul u, Hawaii, and incidental expenses he incurred while
in Honolulu. Because we find above that M. Baker’s tax honme was
Honol ul u, Hawaii, for the years in issue, M. Baker was not “away
fromhonme” for purposes of section 162(a)(2) when he was in
Honol ulu. Therefore, M. Baker is not entitled to deductions for
the travel and incidental expenses he clainmed for travel to
Honol ulu or incurred while he was in the Honolulu port for the
years in issue.

M . Baker al so had several days of travel that either began
or ended away from his tax home of Honolulu. Any expenses M.
Baker incurred on those days nust be substantiated under the

rules of section 274(d) and its regul ati ons because M. Baker did
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not receive a per diemfromhis enployer and the expenses he
clainmed he incurred were for nore than just incidentals.

M. Baker introduced into evidence his calendars for 2005,
2006, and 2007 and his certificates of discharge for the years in
issue. In 2005 M. Baker began and ended each of his shifts at
his tax honme, the port in Honolulu. He is not entitled to deduct
any additional expenses in excess of the incidental expenses
respondent conceded for 2005. See supra note 1

In 2006 and 2007 M. Baker began or ended a voyage away from
home on 8 days. M. Baker testified to and presented other
evi dence for $76 of neal expenses and $40 for other expenses that
he incurred while traveling away from hone during 2006 and $23 of
meal expenses that he incurred while traveling away from honme for
2007. M. Baker has substantiated these amounts and is entitled
to the deductions he clainmed for those days.?

2. Ms. Baker's Unrei nbursed Enpl oyee Busi ness
Expenses

Ms. Baker also testified to and entered into evidence
docunentation for travel expenses she incurred between WAshi ngton
and New York, New York, and expenses incurred while in New York
City. Because we find above that Ms. Baker’s tax home was JFK

she is not entitled to a deduction for the travel expenses she

8Seventy-five percent of M. Baker’s neal expenses are
deducti bl e under the special rule for individuals subject to
Federal hours of service in sec. 274(n)(3).
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incurred for travel between Washington and New York or the
expenses incurred in New York City.

The M&I E expenses M's. Baker incurred in excess of Delta’s
per diemwhile on | ayovers in Europe nay be deductible if
properly substantiated.® See Rev. Proc. 2005-10, sec. 7.05; Rev.
Proc. 2005-67, sec. 7.05; Rev. Proc. 2006-41, sec. 7.05. Ms.
Baker testified that she did not keep track of her expenses while
i n Europe because she had a per diem Ms. Baker may use the
| esser of Delta’ s per diemor the Federal per diemrate for the
locality of travel for the portion of her expenses that is deened
substantiated. See Rev. Proc. 2005-10, sec. 4.02; Rev. Proc.
2005-67, sec. 4.02; Rev. Proc. 2006-41, sec. 4.02. She may not
use the Federal per diemfor the locality of travel in addition
to her Delta per diemto substantiate her expenses.

M's. Baker did not include Form 2106, as required, with her
Federal inconme tax return for any of the years in issue, which if
provi ded woul d have included the amount of her expenses that was
deened substantiated. Although Ms. Baker provided rotation

nunbers in her calendars, she did not provide the nanes of the

Ms. Baker testified that she did not keep receipts for
expenses she incurred while in Europe because she received a per
diem Ms. Baker did note in her calendars for the years in
i ssue that she incurred tips and testified that those tips were
not reinbursed by Delta. Although Ms. Baker testified that she
di d not include expenses from Europe in her deductions for the
years in issue, the tip anmounts were included in conputations for
her expense totals for each year.
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European cities or the dates on which she had | ayovers in those
cities.® Wthout such information, the Court cannot determ ne
which rate—Delta's per diemor the Federal per diemrate—should
be used for the deened substantiated portion of Ms. Baker’s
expenses. !

Addi tionally, respondent nmade no adjustnent to and the Court
has no neans of conputing the anount of any of Ms. Baker’s
expenses in excess of the deened substantiated anount.

Therefore, Ms. Baker is not entitled to deduct any of the
unr ei nbur sed enpl oyee busi ness expenses she clainmed for 2005 or
2006 beyond what respondent has conceded.

[11. Section 6662(a) Accuracy-Rel ated Penalty

Section 6662(a) and (b)(1) inposes a 20-percent accuracy-
related penalty on the portion of an underpaynent that is
attributable to negligence or disregard of rules and regul ations.
Negligence is defined as any failure to nake a reasonabl e attenpt

to conmply with the provisions of the Internal Revenue Code, and

Opetitioners introduced into evidence lists of cities and
their corresponding per dienms. Cities in the United States and
Europe were highlighted. No further explanation of the lists was
given at trial. |If the lists were offered as the locations to
which Ms. Baker flew for the years in issue, the lists
contradict Ms. Baker’'s testinony that she flew only to European
cities during the years in issue.

11t appears that respondent did not adjust petitioners’
income to include any portion of Ms. Baker’s per diemthat m ght
have exceeded the anobunt deened substantiated; thus, the Court
does not address that issue.
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the term“disregard” includes any carel ess, reckless, or
intentional disregard. Sec. 6662(c).
Section 7491(c) inposes on the Conm ssioner the burden of
production in any court proceeding with respect to the liability
of any individual for penalties and additions to tax. Hi gbee v.

Comm ssioner, 116 T.C 438, 446 (2001); Trowbridge v.

Comm ssioner, T.C Meno. 2003-164, affd. 378 F.3d 432 (5th Gr

2004). In order to nmeet the burden of production under section
7491(c), the Conmm ssioner need only nake a prinma facie case that
i nposition of the penalty or addition to tax is appropriate.

Hi gbee v. Conm ssioner, supra at 446. Respondent has net that

burden here.

An accuracy-related penalty will not apply if the taxpayers
denonstrate that there was reasonabl e cause for the underpaynent
and that they acted in good faith. Sec. 6664(c)(1). Section
1.6664-4(b)(1), Incone Tax Regs., incorporates a facts and
ci rcunstances test to determ ne whether the taxpayer acted with
reasonabl e cause and in good faith. The nost inportant factor is
the extent of the taxpayer’s effort to assess his or her proper
tax liability. 1d.

After considering the totality of the facts and
circunstances, we are satisfied that petitioners, who used the
sanme C.P.A for the years in issue that they had used for severa

prior years, acted in good faith and conme within the reasonable
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cause exception of section 6664(c)(1). Accordingly, we hold that
petitioners are not liable for the section 6662(a) accuracy-
related penalties for the years in issue.

Concl usi on

We have considered all of the parties’ argunments, and, to
the extent not addressed herein, we conclude that the argunents
are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




