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GERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and

this opinion shall not be treated as precedent for any other

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year under
consi derati on.
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case. Respondent determ ned a $5,834 inconme tax deficiency and a
$1, 167 section 6662(a) accuracy-related penalty for petitioners’
2006 taxabl e year. The issue remaining? for our consideration is
whet her the distributions received during 2006 by Duane A. Bakken
(petitioner) were excludable fromgross inconme under section 104.

Backgr ound

Petitioners resided in Montana at the tine their petition
was filed. Petitioner was born in 1937 and began enpl oynent as a
police officer for the city of Austin, Mnnesota, on May 1, 1962.
On February 26, 1982, because of an injury he sustained in the
line of duty, petitioner becane permanently di sabl ed and unabl e
to performhis duties as a police officer. Petitioner’s injuries
occurred while he was en route to investigate a crimnal act in
progress. Petitioner was a nenber of the Austin Policenmen’s
Benefit Association (APBA), and on June 17, 1983, the APBA
approved his application for a disability pension. At the tine
of his disability and when his pension was approved, petitioner

had conpleted 18 years, 6 nonths, and 11 days of service as a

2At trial respondent conceded that petitioners are not
liable for a sec. 6662(a) accuracy-related penalty for their 2006
tax year
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police officer and was not qualified to retire.® Under the APBA
plan disability benefits were calculated at a rate of 50 percent
of the base pay of an active first class patrol man who had
reached 50 years of age with 20 or nore years of service. Under
the APBA plan active police officers were entitled to retire when
they had a conbination of at |east 20 years “of service as a
patrol man” and “after he has arrived at the age of fifty years or
nore”. Under the APBA plan disabled police officers received the
sane pay as a police officer who had qualified to retire, even if
t he di sabled officer did not have sufficient years of service to
retire.

For taxable years after petitioner reached age 50 (1987),
APBA began issuing Forns 1099-R, Distributions From Pensi ons,
Annuities, Retirenment or Profit-Sharing Plans, |IRAs, |nsurance
Contracts, etc., reflecting that his distributions were taxable.
Ef fective January 1, 1994, Mnnesota State statutes facilitated
the switch of the admnnistration of the APBA to the M nnesota
Publ i ¢ Enpl oyees Retirenent Association (MPERA). For the 2006
tax year MPERA issued petitioner a Form 1099-R refl ecting that

his distributions totaling $41, 652. 72 were taxabl e.

3On the basis of the date that petitioner began his service,
he woul d have had over 21 years of service at the tine his
pensi on was approved. The difference is attributable to tine
| ost when he was unable to work because of other serious injuries
incurred in the line of duty.
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At the tinme that MPERA took over the adm nistration of the
APBA pl an, petitioner remained under the terns of the APBA pl an.
After MPERA took over the adm nistration of the plan, they
of fered both disability beneficiaries and retirees the
opportunity to elect a cost of living all owance (COLA) instead of
the existing plan’s increases based upon active police officers’
raises. Petitioner elected the COLA increases. Petitioner
ot herwi se remai ned under the terns of the APBA plan after his
el ection. Accordingly, from Decenber 1, 1993, petitioner’s
benefits were based on 50 percent of the current pay of an active
first class patrol man under the ABPA plan as of Decenber 1, 1993,
pl us any COLA that accrued after that date.

Fol Il owi ng his 50th birthday, when APBA began w t hhol di ng
fromhis benefits, petitioner contacted APBA to inquire why they
had unilaterally decided to change his benefits status from
disability to retirement even though he had not qualified for
retirement under the APBA plan. Petitioner’s gross benefits did
not change when APBA began treating his disability benefits as
retirement benefits. |If petitioner’s benefits were from
retirement, however, they would be subject to Federal incone tax.
Accordingly, petitioner expressed his disagreement with this
change in treatnent, as he continued to be disabled and was
unable to work. Petitioner explained to the APBA that it was his

disability that prevented himfrom conpleting sufficient service
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as a patrolman to qualify for retirenent fromthe police
department under the APBA plan. APBA, however, continued to
treat petitioner’s benefits as being for retirenent and reported
to MPERA (when they began adm ni stering the APBA pl an) that
petitioner’s benefits were attributable to retirenent.

Initially, when he began receiving Forns 1099-R, petitioner
reported his benefits as taxable for Federal incone tax purposes.
Sonetinme after 2001, however, petitioner |earned from another
di sabl ed Austin police officer that their disability benefits
shoul d not have been classified as retirenent benefits and that
t he anbunts received were not subject to Federal incone tax.
Petitioner hired a tax professional, who filed refund clains for
all open years, including 1999 through 2001, and he received
refunds (without litigation or controversy) of the Federal incone
tax paid for those years. Also, fromthat tine forward,

i ncl udi ng 2006, on the advice of his tax professional/return
preparer, petitioner did not report, as taxable, the benefits
recei ved.

Di scussi on

The parties agree that petitioner’s benefits were not
t axabl e before his 50th birthday. Respondent, however, contends
that follow ng petitioner’s 50th birthday, his benefits becane

taxabl e. Conversely, petitioner contends that fromthe first day
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of his disability, his benefits were excludabl e under section 104
because of his disability.

Section 104(a)(1l) permts the exclusion fromgross incone of
anounts recei ved under worker’s conpensation acts as conpensation
for personal injuries. |In particular, section 1.104-1(b), I|ncone
Tax Regs., |limts the section 104(a)(1) exclusion to certain
benefits. That regulation specifies that the section 104(a)(1)
excl usi on does not apply to benefits “to the extent that [they
are] determned by reference to the enployee’ s age or |ength of
service”. The parties also agree that petitioner’s benefits
woul d not be taxable if they are found to be for disability
rather than retirenent.

Respondent relies on Mnnesota law, Mnn. Stat. Ann. sec.
423A. 11 (West 2008), and has argued that petitioner’s benefits

are required to be treated as received for retirenent; i.e.,

based on his age and length of service. |n Tateosian v.

Conmi ssioner, T.C. Menp. 2008-101, we held that “Because M nn

Stat. Ann. sec. 423A. 11 ‘termnated’ * * * [the taxpayer’ s]

di sability benefits and deened hima service pensioner, his
paynments could no | onger be characterized as conpensation for
personal injuries under a statute in the nature of a worker’s
conpensation act.” (Enphasis added.) Unlike Tateosian, however,

petitioner’s case woul d have been appeal able to the Court of
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Appeals for the Ninth Crcuit.* In Picard v. Conm ssioner, 165

F.3d 744 (9th G r. 1999), revg. T.C Meno. 1997-320, the Court of
Appeal s reversed our decision and held that the taxpayer had
received disability retirement (as opposed to service retirenent)
benefits because his benefits could not be determ ned by
reference to his age or length of service. The Court of Appeals
expl ai ned:

Picard’ s benefits * * * could not be determ ned by
reference to his age or length of service. The Tax
Court attenpted to reconcile this apparent distinction
by determining that, in Picard’'s case, as in Mabry [v.
Comm ssioner, T.C Meno. 1985-328], the Plan “deenis
time spent on disability as equivalent to tinme spent
actively working, and counting both in setting the date
when a di sabl ed enpl oyee was treated as if he had taken
service retirenent, with a correspondi ng adj ustnent to
his retirenment paynents.” Picard, T.C. Meno. 1997-320
(emphasis in original).

This attenpted distinction msapplies the facts of
this case. As Mabry notes, the fundanental question in
determ ni ng whet her benefits are excl udabl e under
8 104(a)(1) is “upon what basis were the retirenment paynents
in question paid?” Mbry, T.C Menp 1985-328. The
taxpayers in Mabry and Wedmaier [v. Comm ssioner, T.C
Meno. 1984-540, affd. 774 F.2d 109 (6th Cr. 1985)], at the
tinme their benefits were reduced, qualified for regul ar
service retirenent, regardless of their continued
disability. Picard, on the other hand, qualified only for
disability-retirenment benefits. Had Picard becone “able”
just one day before his benefit reduction, he would have
qualified for neither service nor disability retirenent
benefits. To hold in favor of the Conmm ssioner in this
case, we woul d have to do sonething that neither Mabry nor
W edmai er do--nanely, hold that benefits are determ ned by

“Al t hough under sec. 7463(b) this case is not appeal able, we
afford petitioners the sane result that they woul d have obtai ned
in their particular appellate circuit, which in this case is the
Court of Appeals for the Ninth Crcuit.
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reference to Il ength of service even though a beneficiary
woul d not qualify for a nondisability-based retirenment. The
facts of this case do not permt such a hol di ng.

[1d. at 746.]
Petitioner’s benefits also cannot be determ ned by reference

to his age or length of service. Wen he reached age 50,

petitioner had conpleted | ess than 20 years of service. APBA,

pursuant to Mnn. Stat. Ann. sec. 423A. 11, deenmed him a service
retiree only after taking into consideration the nunber of years

he had received disability benefits. As in Picard v.

Conmm ssi oner, supra, this did not transformpetitioner’s benefits

into service retirenent benefits, as Mnn. Stat. Ann. sec.
423A. 11 nerely reconputed the anmount of disability benefits to
which he was entitled. See Mnn. Stat. Ann. sec. 423A 11,

subdiv. 2 (titled “Anount of disability benefit reconputed as a

service pension” (enphasis added)); Act of March 23, 1982, ch.

610, 1982 M nn. Laws 1458, 1458 (“providing for the reconputation

of a disability benefit as a service pension upon the attainnent
of a certain age” (enphasis added)).

Under Golsen v. Conm ssioner, 54 T.C. 742 (1970), affd. 445

F.2d 985 (10th Cr. 1971), we follow the Court of Appeals’

decision in Picard v. Comm ssioner, supra, and hold that

petitioner’s benefits continue to be attributable to his
disability and that he is entitled, under section 104, to exclude

hi s pension distributions fromincone for 2006.
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To reflect the foregoing and considering respondent’s

concessi on,

Deci sion will be entered

for petitioners.




