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MARVEL,

VEMORANDUM OPI NI ON

Judge: This matter is before the Court on

respondent’s notion to dismss for lack of jurisdiction on the

ground that the petition was not filed within the tinme prescribed

by section 6330(d)(1)! or section 7502.

1Unl ess otherwi se indicated, all section references are to

t he | nternal
t he petition.

Revenue Code in effect at the time petitioners filed
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Backgr ound

Petitioners resided in Metuchen, New Jersey, when the
petition in this case was filed.

Petitioners filed |late Federal incone tax returns for the
t axabl e years 1989, 1990, 1992, and 1993. After exam ning
petitioners’ 1989 and 1990 returns, respondent determ ned
deficiencies for those years. Wen petitioners failed to
petition this Court within 90 days of the notices of deficiency
i ssued for 1989 and 1990, respondent assessed the unpaid taxes,

i ncluding penalties and interest. Respondent al so assessed
unpaid inconme tax liabilities shown on petitioners’ 1992 and 1993
returns.

On July 30, 2002, respondent issued a notice pursuant to
section 6330(a) with respect to petitioners’ 1989, 1990, 1992,
and 1993 taxable years that infornmed petitioners of respondent’s
intent to levy and their right to a hearing. In response,
petitioners submtted Form 12153, Request for a Collection Due
Process Hearing (hereinafter section 6330 hearing), dated August
23, 2002. On January 29, 2004, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 sustaining the proposed | evy action. The notice of
determ nation stated, in relevant part, the followng: “If you
want to dispute this determination in court, you nust file a

petition with the United States Tax Court for a redeterm nation
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within 30 days fromthe date of this letter. * * * The tine
[imt for filing your petition is fixed by law. The courts
cannot consider your case if you file late.”

On January 29, 2004, respondent sent a copy of the notice of
determ nation to each petitioner by certified nmail addressed to
70 Mapl e Avenue, Metuchen, New Jersey 08840. On January 30,
2004, the U S. Postal Service attenpted to deliver both letters
and | eft notices of the attenpted delivery at the 70 Mapl e Avenue
address. On January 31, 2004, the copy of the notice of
determ nation addressed to petitioner Mchael Balice was
delivered, but there is no indication that the copy addressed to
petitioner Marion Balice was ever clained at the post office or
del i vered.

On March 25, 2004, we received and filed a petition for
review of respondent’s determnation to proceed with the |evy
action. The envelope in which petitioners mailed the petition
was postmarked March 20, 2004. |In the petition, petitioners
listed the 70 Mapl e Avenue address as their current address.

On May 12, 2004, we filed respondent’s notion to dismss for
| ack of jurisdiction, which alleged that the petition was not
filed within the 30-day period prescribed in section 6330(d) or
section 7502. In support of the notion, respondent attached a
post mar ked copy of the certified mail |ist bearing petitioners’

nanes and address, the date on which the notice of determ nation
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was mailed to each petitioner, and the article tracking nunber of
each letter

On June 2, 2004, we filed petitioners’ objection to
respondent’s notion. Petitioners’ objection contained affidavits
stating under penalty of perjury that they did not receive the
notice of determ nation until February 20, 2004, and that it was
not sent by certified nmail. Petitioners contend that the
petition was tinely filed and that respondent should have
produced a signed return receipt fromthe U S. Postal Service to
prove the date on which petitioners received the notice of
determ nation. Petitioners further argue that “the I RS has
al ready broken the | aw by denying Petitioners the CDP hearing
mandated by | aw and there should be no tinme restraint inposed
upon a victimwho is denied due process nmandated by statute.”

Respondent filed a reply to petitioners’ objection,
asserting that because a notice of determnation in a collection
due process proceedi ng nust be appealed within 30 days of its
i ssuance in order for the Tax Court to have jurisdiction, the
date on which petitioners claimto have received the notice of
determnation is irrelevant to whether the petition was tinely
filed. Respondent further argues that the notice of
determ nation was conplete and valid on its face and was
sufficient to start the 30-day period within which petitioners

coul d appeal the determ nation.
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This matter was called for hearing at the Court’s trial
session in Phil adel phia, Pennsylvania, on Septenber 7, 2004.
Counsel for both parties appeared at the hearing and presented
their positions on the notion to dism ss.

Di scussi on

Section 6330(a) provides that no | evy may be nmade on any
property or right to property of any person unless the Secretary
has notified such person in witing of the right to a hearing
before the levy is nade. When the Appeals Ofice issues a notice
of determnation to a taxpayer follow ng a section 6330 heari ng,

t he taxpayer has 30 days followi ng the issuance of the notice to
file a petition for review of the determnation wth the Tax
Court or, if the Tax Court |acks jurisdiction over the underlying
tax liability, with a Federal District Court. Sec. 6330(d).

The procedures authorized by section 6212(a) and (b) for
sending a notice of deficiency apply to the mailing of a notice
of determ nation issued pursuant to section 6330. Wber v.

Comm ssioner, 122 T.C 258, 261-262 (2004). Section 6212(a) and

(b) provides that the Secretary may send a notice of deficiency
by certified mail or registered mail to a taxpayer at the

t axpayer’s | ast known address. A notice of determ nation issued
in a collection due process case that is nmailed in accordance

wi th section 6212(a) and (b) is sufficient to start the 30-day

period within which a taxpayer may appeal the determ nation to
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the Tax Court under section 6330(d). Wber v. Conm ssioner,

supra at 261-262.

During oral argunent on the notion, counsel for petitioners
admtted that petitioners resided at the 70 Mapl e Avenue address
when respondent mailed the notice of determ nation, and
petitioners listed it as their current address in their petition.
Mor eover, respondent’s postal records establish that the notice
of determ nation was mailed on January 29, 2004, by certified
mail, to the 70 Mapl e Avenue address. See id. at 259 & n.3
(postmar ked copy of certified mail list sufficient to establish
notice of determ nation was nmailed for purposes of section 6212).
We concl ude, therefore, that the notice of determ nation was
mai |l ed in accordance with section 6212(a) and (D).

The 30-day period for filing an appeal of respondent’s
determnation with this Court expired on Monday, March 1, 2004.
See sec. 7503. The petition in this case, however, was mailed to
the Court on March 20, 2004, and was received and filed on March
25, 2004. Consequently, we conclude that the petition was not
tinely filed.

Petitioners’ main contention, as we understand it, is that
because the notice of determ nation was not mailed to them by
certified or registered mail, return receipt requested, the
notice of determnation was insufficient to start the 30-day

period for filing a petition. To support their contention,
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petitioners cite section 6330(a)(2), which provides in rel evant
part that the witten notice informng a taxpayer of his right to
a section 6330 hearing nust be given in person, left at the
dwel I ing or usual place of business of such person, or sent by
certified or registered mail, return receipt requested, to the
t axpayer’s | ast known address.

Petitioners’ reliance on section 6330(a)(2) is m splaced.
The requirenents of section 6330(a)(2) apply to a notice before
| evy, which is the notice that advises a taxpayer of his right to
request a section 6330 hearing. Section 6330(a)(2) does not
apply to a notice of determnation issued by the Appeals Ofice
after a section 6330 hearing. |In the absence of any provision in
section 6330 requiring a notice of determnation to be issued in
a particular way, the issuance of a notice of determ nation under
section 6330 is adequate if it is done in accordance with section
6212, which contains no provision requiring a U S. Postal Service
return receipt. Section 6212 authorizes the Comm ssioner to nai
a deficiency notice by certified mail or registered nail to the
t axpayer’s |l ast known address. The record with respect to
respondent’s notion denonstrates that the section 6212
requi renents were net. We conclude, therefore, that the notice
of determnation mailed to petitioners on January 29, 2004, was
sufficient to start the 30-day period for filing a petition in

this Court.



- 8 -

We al so reject petitioners’ argunment that the petition
shoul d be considered tinely filed because they did not receive
the notice of determ nation until February 20, 2004. |If a notice
of determ nation issued pursuant to section 6330 is properly
mai l ed to a taxpayer’s |ast known address by certified nail, the
date on which the taxpayer actually receives the notice of
determnation is irrelevant in determ ning whether a petition
appealing that determnation was filed within the 30-day period

prescribed in section 6330(d). Wber v. Conm ssioner, supra at

263. Moreover, we note that petitioners actually received the
noti ce by February 20, 2004, approximately 10 days before the 30-
day filing deadline. The notice advised petitioners of the tinme
limt to file a tinmely petition, as required by section 6330(d),
and they failed to neet it.

The Court’s jurisdiction is statutorily mandated under
section 6330, and we may not extend the 30-day period for filing
a petitionin a levy action where a valid notice of determ nation

has been i ssued. Wber v. Conmi ssioner, supra at 263. Because

we lack jurisdiction to review respondent’s determnation to
proceed with the proposed | evy action, we do not address
petitioners’ argunent that respondent failed to conply with the
formal procedures, as set forth in section 6330(b) and (c), for

conducting a section 6330 hearing.
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In light of the foregoing, we shall grant respondent’s

nmotion to dismss this case for lack of jurisdiction.

An appropriate order

of dism ssal for |ack of

jurisdiction will be entered.




