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UNI TED STATES TAX COURT

M CHAEL BALICE, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 15016-04L. Filed July 5, 2005.

M chael Balice, pro se.

Kat hl een K. Raup, for respondent.

MVEMORANDUM OPI NI ON

CHI ECHI, Judge: This case is before the Court on
respondent’s notion for summary judgnent (respondent’s notion).
We shall grant respondent’s notion.

Backgr ound

The record establishes and/or the parties do not dispute the

fol | ow ng.
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Petitioner resided in Metuchen, New Jersey, at the tine he
filed the petition in this case.

Petitioner and Marion Balice (Ms. Balice) jointly filed a
Federal inconme tax (tax) return for the taxable year 1996 (1996
return). In the 1996 return, petitioner and Ms. Balice reported,
inter alia, total incone of $51,842, taxable inconme of $36, 644,
total tax of $6,710, and tax wi thheld of $8,296 and cl ai ned an
over payment of tax of $1,586 and a refund of tax of $1, 586.

On February 14, 2003, respondent issued to petitioner and
Ms. Balice a notice of deficiency (notice) with respect to their
t axabl e year 1996, which they received. |In that notice,
respondent determ ned a deficiency in, and an accuracy-rel ated
penal ty under section 6662(a)! on, the tax of Ms. Balice and
petitioner for that year in the respective anounts of $28,625 and
$5, 725.

Petitioner? did not file a petition in the Court with
respect to the notice relating to his taxable year 1996.

On July 21, 2003, respondent assessed petitioner’s tax, as
wel | as an accuracy-related penalty under section 6662(a) and

interest as provided by law, for his taxable year 1996. (W

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.

2Thi s case involves only petitioner, and not Ms. Bali ce.
For conveni ence, we shall hereinafter refer only to petitioner,
and not to petitioner and Ms. Balice.



- 3 -
shal|l refer to any such unpaid assessed anounts, as well as
interest as provided by | aw accrued after July 21, 2003, as
petitioner’s unpaid liability for 1996.)

Respondent issued to petitioner the notice and demand for
paynment required by section 6303(a) with respect to petitioner’s
unpaid liability for 1996

On Novenber 6, 2003, respondent issued to petitioner a
notice of Federal tax lien filing and your right to a hearing
(notice of tax lien) with respect to his taxable year 1996.

On Decenber 9, 2003, in response to the notice of tax lien,
petitioner filed a request for a collection due process hearing
(petitioner’s request for an Appeals O fice hearing) and
requested a hearing with respondent’s Appeals Ofice (Appeals
Ofice).® Petitioner’'s request for an Appeals Ofice hearing
cont ai ned statenents, contentions, argunents, and requests that
the Court finds to be frivolous and/or groundl ess.*

By |letter dated May 19, 2004, an Appeals officer with

respondent’s Appeals Ofice (Appeals officer) informed petitioner

SPetitioner did not use Form 12153, Request for a Collection
Due Process Hearing.

“Petitioner’s request for an Appeals O fice hearing
cont ai ned statenents, contentions, argunents, and requests that
are simlar to the statenents, contentions, argunents, and
requests contained in the respective Appeals Ofice hearing
requests filed under sec. 6320(b) and/or sec. 6330(b) with the
I nt ernal Revenue Service by certain other taxpayers who comrenced
proceedings in the Court. See, e.g., Querrier v. Comm ssioner,
T.C. Meno. 2002-3.
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that he had schedul ed a tel ephonic Appeals Ofice hearing with
petitioner on June 9, 2004, at 10 a.m, with respect to the
notice of tax lien (schedul ed Appeals O fice hearing). On June
8, 2004, the day before the schedul ed Appeals Ofice hearing,
petitioner and petitioner’s authorized representative tel ephoned
the Appeals officer (June 8, 2004 tel ephone call).

On July 19, 2004, the Appeals Ofice issued to petitioner a
noti ce of determ nation concerning collection action(s) under
section 6230 and/or 6330 (notice of determ nation). The notice
stated in pertinent part:

Based on the avail able facts Conpliance foll owed the

appl i cabl e procedures and the issuance of the Notice of

Federal Tax Lien was proper and appropri ate.

An attachnent to the notice of determ nation stated in
pertinent part:

Summary and Recommendati on

Col | ecti on Due Process--Lien

You submtted a tinmely Request for a Collection Due Process

Hearing under Internal Revenue Code Section 6320 in

response to a Notice of Federal Tax Lien Filing against

a 1040 (Individual Incone tax) liability for the year

endi ng 12/ 31/ 96.

Letter 3172, (Notice of Federal Tax Lien Filing) was

i ssued by the Conpliance Division of the Cherry H I,

New Jersey Field Ofice on Novenber 6, 2003. Form

12153, (Request for a Collection Due Process Hearing)

was received by Conpliance on Decenber 9, 2003.

Summary of | ssues

You have raised no specific issues other than frivol ous
and groundl ess argunents.



Bri ef Background

Your liability is the result of an audit deficiency.
As a result of an audit it was determ ned that an
additional tax was due to omtted incone related to
what was determ ned to be an abusive trust.

Your account was subsequently assigned to Conpliance
for collection of the unpaid tax. Attenpts were nade
by Conpliance to resolve your liability. As one of its
subsequent case actions Conpliance filed a Notice of
Federal Tax Lien. You responded by submtting a
Request for a Collection Due Process hearing.

Conpl i ance forwarded your case file along with al
supporting docunentation to the Newark, New Jersey

O fice of Appeals for consideration where your hearing
request was assigned to a Settlenment Oficer who had no
previ ous involvenent with your account.

Requi renent of Law and Adm nistrative Procedures
Law

| RC Section 6321 provides for a statutory lien when a

t axpayer neglects or refuses to pay a tax liability
after notice and demand. A review of your account
transcript indicates that Notice and Demand for paynment
was made on the anount due for the year ending 12/31/96
and the obligation remai ned unpai d.

| RC Section 6320(a) provides that the Internal Revenue
Service will notify a taxpayer of the filing of a
Notice of Lien and of the Right to a Hearing before the
I nternal Revenue Service Ofice of Appeals wth respect
to the filing of a Notice of Federal Tax Lien. Such
notification was given to you by Conpliance by the

i ssuance of Letter 3172 by certified mail, return
recei pt requested, on Novenber 6, 2003.

I n accordance with I RC Section 6330(c) you were given
the opportunity to raise any relevant issue relating to
the unpaid tax or the Notice of Federal Tax Lien at a

t el ephone held on June 8, 2003.

A review of your account transcript indicates that the
assessnent was made on the applicable collection due
process notice period in accordance with I RC Section



6201.

Rel evant issues presented by the taxpayer

You have raised no specific issues other than frivol ous
and groundl ess argunents.

On June 8, 2004 a tel ephone conference was held with
your Representative, Yourself and the Settlenment Ofice
in attendance. At that conference your representative
continued to raise frivolous argunents and was advi sed
that those argunments woul d not be considered within the
context of the Collection Due Process Hearing.

In addition, in accordance with I RC Section 6330(2)(B)
you are prohibited fromdisputing the underlying
l[tability within the context of a Collection Due
Process Hearing because you had a prior opportunity to
do so, which you did not avail yourself of. Upon the
conpletion of your audit a Statutory Notice of

Defici ency was issued which renmai ned unanswer ed.

At the sane conference you stated that you would |ike
to file an anmended incone tax return and was advised to
file such return through the Phil adel phia Service
Center or through the Ofice of Appeals. A date of
June 22, 2004 was established to submt the return.

As of the date of this letter you have not submtted
any information to assist in resolving your account.

* * * * * * *

Does the proposed coll ection action bal ance the need
for the efficient collection of taxes with the
taxpayer’s legitimate concern that the collection
action be no nore intrusive than necessary?

The proposed Lien action balanced the need for the
efficient collection of taxes and is no nore intrusive
t han necessary.

Based on a review of the case activity records and case
transcripts the proposed lien action was necessary in
order to protect the governnent’s interest. Notice and
demand was given and the liability remained unpai d.



Det er m nati on

Based on the facts of the case, the collection action

t aken was proper and appropriate. Conpliance foll owed

t he applicable | aw and adm ni strative procedures.

It is recoomended that your account be reassigned to

t he Conpliance for further collection action.

[ Reproduced literally.]

In response to the notice of determ nation, petitioner filed
a petition wwth the Court. The petition contained statenents,
contentions, argunents, and requests that the Court finds to be

frivol ous and/or groundl ess.®

Di scussi on

The Court may grant summary judgnent where there is no
genui ne issue of material fact and a decision nmay be rendered as

a matter of law Rule 121(b); Sundstrand Corp. v. Comm SsSioner,

98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th G r. 1994).

Al t hough not altogether clear, petitioner nmay be taking the
position that the Court should deny respondent’s notion because
there is a genuine issue of material fact, viz, whether the June
8, 2004 tel ephone call constituted petitioner’s Appeals Ofice
heari ng under section 6320(b). Petitioner contends that it did

not and that the Court should remand this case to the Appeals

The frivol ous and/ or groundl ess statenents, contentions,
argunents, and requests in petitioner’s petition are simlar to
the frivolous and/or groundl ess statenents, contentions,
argunments, and requests in the respective petitions filed with
the Court by certain other taxpayers. See, e.g., Copeland v.
Commi ssioner, T.C Menp. 2003-46.
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O fice for a hearing under that section. Respondent disagrees on
bot h points.

We need not resolve the issue of whether the June 8, 2004
t el ephone call constituted an Appeals O fice hearing under
section 6320(b). W conclude that that issue is not material to
our determ ning whether to grant respondent’s notion. Throughout
the period starting at least as early as petitioner’s filing with
respondent petitioner’s request for an Appeals O fice hearing and
ending with his filing with the Court petitioner’s response to
respondent’s notion (petitioner’s response), petitioner has made
statenments, contentions, argunents, and requests that the Court
finds to be frivol ous and/or groundl ess. W conclude that (1) it
is not necessary and will not be productive to remand this case
to the Appeals Ofice for a hearing under section 6320(b), see

Lunsford v. Conmm ssioner, 117 T.C. 183, 189 (2001), and (2) it is

not necessary or appropriate to reject respondent’s determ nation
to proceed with the collection action as determned in the notice
of determ nation with respect to petitioner’s unpaid liability
for 1996, see id.
We conclude that there are no genuine issues of nateri al
fact regarding the questions raised in respondent’s notion.
Petitioner did not file a petition with the Court with
respect to the notice of deficiency that respondent issued to him

relating to his taxable year 1996. \Were, as is the case here,
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the validity of the underlying tax liability is not properly
pl aced at issue, the Court will review the determ nation of the
Comm ssi oner of the Internal Revenue for abuse of discretion.

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000); CGoza V.

Comm ssioner, 114 T.C 176, 182 (2000).

Based upon our exam nation of the entire record before us,
we find that respondent did not abuse respondent’s discretion in
determining to proceed with the collection action as determ ned
in the notice of determnation with respect to petitioner’s
t axabl e year 1996.

Al t hough respondent does not ask the Court to inpose a
penalty on petitioner under section 6673(a)(1), we now consider
sua sponte whether the Court should inpose a penalty on
petitioner under that section. Section 6673(a)(1l) authorizes the
Court to require a taxpayer to pay a penalty to the United States
in an anpbunt not to exceed $25, 000 whenever it appears that a
t axpayer instituted or maintained a proceeding in the Court
primarily for delay or that a taxpayer’s position in such a
proceeding is frivolous or groundl ess.

Al t hough we shall not inpose a penalty under section
6673(a) (1) on petitioner in the instant case, we caution himthat
he may be subject to such a penalty if in the future he
institutes or maintains a proceeding in this Court primrily for

delay and/or his position in any such proceeding is frivolous or
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groundl ess. See Abrans v. Conmm ssioner, 82 T.C 403, 409-413

(1984); White v. Comm ssioner, 72 T.C 1126, 1135-1136 (1979).

We have considered all of petitioner’s statenents,
contentions, argunments, and requests that are not discussed
herein, and, to the extent we have not found themto be frivol ous
and/ or groundless, we find themto be without nerit and/or
irrelevant.®

On the record before us, we shall grant respondent’s notion.

To reflect the foregoing,

An order granting respondent’s

nmoti on and deci sion for respondent

will be entered.

W shall, however, address one of petitioner’s argunents in
petitioner’s response. Petitioner argues in petitioner’s
response that the Appeals officer did not provide himwth the
summary record of assessnment with respect to petitioner’s unpaid
l[tability for 1996. Respondent is not required to provide
petitioner with the summary record of assessnent. See Koff v.
United States, 3 F.3d 1297, 1298 (9th G r. 1993); Roberts v.
Conmi ssioner, 118 T.C. 365, 370 n.7 (2002), affd. 329 F.3d 1224
(11th G r. 2003).

Whil e not altogether clear, petitioner may al so be arguing
that respondent’s collection action with respect to petitioner’s
t axabl e year 1996 may not be valid because he did not receive
certain docunentation to which he is entitled under sec. 6203 and
sec. 301.6203-1, Proced. & Adm n. Regs. On the record before us,
we reject any such argunent. On Nov. 6, 2003, respondent issued
to petitioner a notice of tax lien. The third page of the notice
of tax lien set forth, inter alia, petitioner’s nane, the date of
assessnent, the character of the liability assessed, the taxable
period, and the total of the ampbunts assessed. W concl ude that
petitioner received the docunentation to which he is entitled
under sec. 6203 and sec. 301.6203-1, Proced. & Adm n. Regs. See
Roberts v. Conm ssioner, supra.




