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Respondent determ ned a deficiency of $2,409 in petitioner’s
2001 Federal inconme tax. The issue for decision is whether
petitioner is entitled to item zed deductions for unreinbursed
enpl oyee expenses and ot her m scel | aneous deducti ons.
Alternatively, if petitioner is not entitled to deduct the
cl ai med ot her m scel |l aneous deductions as other m scell aneous
deductions, the Court nust deci de whether such expenses are
deducti bl e as nedi cal expenses.

Sone of the facts were stipulated. Those facts, with the
exhi bits annexed thereto, are so found and nade part hereof.
Petitioner is a citizen of and a resident of Wndsor, Ontario,
Canada. She is enployed in the United States at Detroit,

M chi gan.

Petitioner is a registered nurse and, during the year at
i ssue, was enployed by a hospital in Detroit. Petitioner also
wor ked for a hone health care agency and perfornmed certain
medi cal services by visiting patients at honme. Those services
were perfornmed in the Detroit netropolitan area. Petitioner was
an enpl oyee in both endeavors and received Forns W2, Wage and
Tax Statenment, from her enployers for the year 2001. The i ncone
fromboth sources was reported on petitioner’s Federal incone tax

return for 2001, and none of that incone is at issue.? The

2ln the notice of deficiency, there was one incone
adj ust mrent of $264, which petitioner reported on her return as
(continued. . .)
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i ssues for decision are: (1) Petitioner’s entitlenment to

item zed deductions for job expenses, and (2) other m scell aneous
deducti ons.

Because petitioner is not a citizen of, and does not reside
in, the United States but earns incone in the United States, she
is required to file income tax returns for the incone she earns
in the United States as a nonresident alien. The inconme tax form
for such taxpayers is Form 1040NR, U.S. Nonresident Alien Incone
Tax Return. Petitioner filed atinmely return for 2001. On that
return, she reported wage and sal ary i nconme of $46, 534. 65,
taxable State and | ocal inconme tax refunds of $505, and total
i ncome of $47,039.65. She also reported tax-exenpt interest
i ncone of $264. See supra note 2. Petitioner’s return also
i ncluded a Schedule A, Item zed Deductions, on which she cl ai ned
deductions totaling $17,757. The Schedule A for Form 1040NR
differs fromthe Schedule A for Form 1040 incone tax returns for
U S citizens. Mst notably, Schedule A for Form 1040NR nmakes no
provi sion for deduction of nedical expenses, although Schedule A
for Form 1040NR al | ows deductions for State and | ocal taxes,
charitable contributions, job expenses, casualty and theft

| osses, and npbst ot her m scel | aneous deducti ons.

2(...continued)
tax-exenpt interest. 1In the notice of deficiency, respondent
determ ned that the interest was includable in gross incone. At
trial, counsel for respondent conceded that adjustnent.
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On her 2001 Federal inconme tax return, petitioner clained
Schedule A item zed deductions as foll ows:
State and | ocal taxes $ 2,573
Gfts to U S. charities 5,345
Job expenses & nost other m scell aneous
deductions (after the 2% sec. 67(a) limtation) 8, 855
O her m scel | aneous deducti ons 984
Tot al $17, 757
In the notice of deficiency, respondent disallowed the $8,855 for
j ob expenses and the $984 for other m scell aneous deducti ons,
totaling $9,839. The basis for the disall owance was petitioner’s
failure to substantiate the anmounts clainmed. The $984 for other
m scel | aneous deductions was additionally disallowed for the
reason that those expenses were in fact nedical expenses, and
medi cal expenses are not allowed as an item zed deduction by
nonresident aliens. As noted above, the Schedule A for Form
1040NR does not include provision for deduction of nedical and
dent al expenses.

On Schedule A for job expenses and nost other m scel | aneous

deductions, petitioner clainmed the foll ow ng:

Li censes $ 240
Qut - of -t own conferences 4,160
Books 376
Journal s 120
Uni forns, shoes, socks, support hose,

medi cal devices & tools 3, 600
W ndsor-Detroit Tunnel fees 780
Long di stance tel ephone calls 520

Total (Prior to the 2% sec. 67(a) limtation) $9, 796
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The determ nations reflected by the Conm ssioner in a notice
of deficiency are presuned correct, and the burden is on the
t axpayer to establish that the determ nations are incorrect.?

Rul e 142(a); Welch v. Helvering, 290 U. S. 111 (1933).

Section 162(a) allows a deduction for ordinary and necessary
busi ness expenses paid during the taxable year in carrying on a
trade or business. A “trade or business” includes the trade or

busi ness of being an enployee. Prinuth v. Conm ssioner, 54 T.C.

374, 377 (1970).

Section 600l provides, in pertinent part: "Every person
liable for any tax * * * shall keep such records, render such
statenents, make such returns, and conply with such rules and
regul ations as the Secretary may fromtine to tinme prescribe.”
Section |.600l-1(a), Incone Tax Regs., provides, in pertinent
part, that "any person subject to tax under subtitle A of the
Code * * * shall keep such pernmanent books of account or
records, including inventories, as are sufficient to establish
t he anobunt of gross inconme, deductions, credits, or other matters
required to be shown by such person in any return of such tax".

Mor eover, even if books and records are maintai ned by the

3Sec. 7491 nodifies this general rule and, in sone

i nstances, shifts the burden to the Comm ssioner. |In this case,
t he burden does not shift to respondent because petitioner did
not fulfill the requirenment of sec. 7491(a)(2), which, anong

other requirenments, requires that the taxpayer maintain records
to substanti ate expenses cl ai ned.
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t axpayer, a nere bookkeeping entry of the item does not suffice

w t hout proof of further substantiation. Consolidated-Hamer Dry

Plate & Film Co. v. Conm ssioner, 49 T.C. 153, 171 (1967), affd.

409 F.2d 1077 (7th Cr. 1969). Petitioner produced no books and
records, receipts, or any other docunentation to substantiate
t hese expenses. She testified that, although she received
recei pts for many of the expenses clainmed, at the tine of
purchase, she did not retain such receipts, nor did she maintain
books and records of her expenses.

The Court notes that, even if petitioner had substanti ated
her expenses, sone of the expenses clained are not deducti bl e.
For exanple, the $780 clained for Wndsor-Detroit Tunnel fees
likely was incurred as petitioner’s expenses in comuting to and
from her hone and her places of enploynent. Conmuter expenses
are consi dered personal expenses and are not deductible. Sec.
262(a). The Court al so recogni zes, however, that petitioner
i ncurred deducti bl e expenses for which she may not have been
rei mbursed, such as |ong-di stance tel ephone calls, |icenses and
dues as a registered nurse, fees for conferences she may have
been required to attend, uniforns, certain equipnent, other
medi cal devices, and itens of that nature. The Court is
satisfied that petitioner incurred such expenses. The Court is
enpowered to nake an all owance for such expenses in “as close an

approximation as * * * [we] can, bearing heavily if * * * [we]
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choose upon the taxpayer whose inexactitude is of his own

maki ng.” Cohan v. Conmm ssioner, 39 F.2d 540, 544 (2d G r. 1930).

The Court, therefore, allows petitioner a deduction of $300 for
such enpl oyee-rel at ed expenses.*

Wth respect to the other m scell aneous deducti ons,
petitioner claimed $984, of which $404 was for prescription
eyegl asses and $580 was for a gluconeter, strips, and | ancets.
Respondent disallowed the $984 for two reasons: (1) Lack of
substantiation, and (2) the itens were personal nedical devices
and, therefore, were nedical expenses. Respondent avers that
medi cal and dental expenses are not allowable item zed deductions
to taxpayers who are nonresident aliens. As noted earlier,
Schedul e A for use with Form 1040NR does not provide for
deduction of nedical and dental expenses.

Petitioner is a diabetic, and the itens she clainmed as other
m scel | aneous deductions on her return were all prescribed by her
doctor for her diabetic condition. Although petitioner presented
no docunentation to establish the amount she paid for the itens

described, the Court is satisfied that petitioner incurred and

“Al t hough the Court is allow ng a deduction of $300 for
enpl oyee-rel ated expense, no portion of that amount is to be
construed as an all owance of a deduction for expenses that
requi re substantiation under sec. 274(d) and/or 280F(d)(4)(A),
whi ch include generally such expenses as travel away from hone,
entertainment, gifts, and expenses relating to the use of |isted
properties and cellular tel ephones or other simlar
t el ecomruni cati ons equi prent.
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pai d those expenses. Those expenses, however, do not constitute
ot her m scel | aneous deductions and in fact are nedi cal expenses,
as respondent argues.

Section 873(a) provides generally that, in the case of a
nonresi dent alien, deductions are allowed only if, and to the
extent that, such expenses are connected with incone that is
effectively connected with the conduct of a trade or business
within the United States wth the apportionnment and all ocation of
t he al |l owabl e deducti ons as provided by regul ati ons.

Addi tionally, section 873(b) provides exceptions to the general
rule of section 873(a) and all ows deductions for certain expenses
that are not effectively connected with a trade or business
within the United States. The all owabl e deductions are: (1)
Casualty and theft | osses under section 165, (2) charitable
contributions under section 170, and (3) personal exenptions
under section 151. Medical and dental expenses incurred by a
nonresident alien are not included as an exception to the general
rule. That is why, therefore, Schedule A for Form 1040NR does
not provide for deduction of nedical and dental expenses. The

] ob expenses and nost other m scel |l aneous deductions, although
not specified as being deducti bl e under section 873(b), are,
nonet hel ess, deducti bl e under section 873(a) because such
expenses are effectively connected wth the conduct of a trade or

business within the United States. Therefore, with respect to
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t he disall owed ot her niscell aneous deductions of $984, respondent
I S sustained.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




