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MORRI SON, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Under section 7463(b), the

decision to be entered is not reviewable by any other court,

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code), as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
Bang resided in lowa at the tinme her petition was filed.
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and this opinion shall not be treated as precedent for any other
case. Pursuant to section 6330(d), petitioner Beverly Bang seeks
review of the determnation of the IRS Ofice of Appeals to
sustain a proposed | evy. Respondent, whomwe refer to here as
the IRS, has filed a notion for summary judgnent.

The proposed | evy seeks to collect interest and penalties
that arose fromBang' s failure to tinely pay $2,636 of incone tax
for her 1983 tax year. The $2,636 paynent, which was due on
April 15, 1984, was made on May 12, 2006. The anount of the
proposed | evy is $32,343.46. The $32,343. 46 conprises four
conponent s:

e under paynent interest under section 6601(a); i.e.

$21,553.52 in interest on the $2,636 underpaynent fromthe

day the paynent was due, April 15, 1984, until the date the
$2, 636 was assessed by the IRS, March 27, 2006 (the

$21, 553. 52 does not include the additional interest that

continued to accrue until the date Bang paid the $2,636 on

May 12, 2006);?

stax-notivated transaction interest under forner section

6621(d)); i.e. the $21,553.52 conputed above used an

interest rate of 120 percent of the normal rate because the

| RS had determ ned that the $2,636 under paynent was
attributable to a tax-notivated transaction;?3

2Sec. 6601(a) requires that, if a taxpayer underpays tax,
t he taxpayer nust pay interest on the unpaid tax fromthe date
the tax is due until the date the tax is paid. The interest rate
is set for each cal endar quarter.

SFormer sec. 6621(d) provided that if any underpaynent of
tax was attributable to a “tax-notivated transaction” the
interest rate on that paynent would be 20 percent nore than the
ordinary interest rates on underpaynents. See Deficit Reduction
Act of 1984, Pub. L. 98-369, sec. 144(a), 98 Stat. 682.
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the 50-percent-of-interest negligence penalty under forner
section 6653(a)(2); i.e. $10,776.76, which was 50 percent of
$21,553.52, reflecting the determ nation that the $2,636
under paynent was due to negligence;* and

ea failure-to-pay-tax penalty; i.e. $13.18 assessed on June
12, 2006.°

The levy did not include the $2,636 in additional inconme tax for
the 1983 year and did not include a $131.80 section 6653(a)(1) 5-
percent negligence penalty for underpaying her 1983 tax.® Bang

had already paid these ambunts. At the Appeals Ofice, Bang was

‘Former sec. 6653(a)(2) (as anended by the Econom c Recovery
Tax Act of 1981, sec. 722(b)(1), Pub. L. 97-34, 95 Stat. 342)
provided that if any underpaynent of tax was attributable to
negl i gence, there would be an addition to tax equal to 50 percent
of the interest payable under sec. 6601 on the portion of the
under paynent due to negligence. The calculation of the 50-
percent addition to tax was nmade when the underlying tax was
ei ther assessed or paid. |I|d.

In 1986, forner sec. 6653(a)(2) was renunbered as forner
sec. 6653(a)(1)(B). Tax Reform Act of 1986 (TRA 1986), Pub. L
99-514, sec. 1503(a), 100 Stat. 2742 (effective for returns the
due date for which (determ ned without regard to extension) is
after Dec. 31, 1986, id. sec. 1503(e), 100 Stat. 2743).

There are two failure-to-pay penalties in the Code. Sec.
6651(a) (3) provides that a taxpayer who underreports the tax owed
on the return and does not pay this underreported anmount within
21 days fromthe date the I RS demands paynent of the anmount nust
pay an addition to tax equal to 0.5 percent of the unpaid anmount
per nonth, not exceeding 25 percent in the aggregate. Sec.
6651(a) (2) provides that a taxpayer who does not pay the tax
reported on a return nust pay an addition to tax equal to 0.5
percent per nonth of the anmount not paid, not exceeding 25
percent in the aggregate.

8ln 1986, fornmer sec. 6653(a)(1) was renunbered as forner
sec. 6653(a)(1)(A). TRA 1986, sec. 1503(a) (effective for
returns the due date for which (determ ned without regard to
extension) is after Dec. 31, 1986, id. sec. 1503(e)).



- 4 -

not entitled to challenge her liability for, or the collection
of, these two anounts of $2,636 and $131.80. These two anmounts
are therefore not before the Tax Court.

Backgr ound

1. The Contra Costa Partnership

Bang was a partner in a partnership called Contra Costa
Joj oba Research Partners. This partnership, which we shall refer
to as the Contra Costa partnership, filed a partnership tax
return for its 1983 tax year on which it deducted $437,500 in
research and experinental expenditures under section 174. On her
own 1983 tax return, Bang reported a deduction of $12,500 for her
share of the $437,500 deduction that the partnership had cl ai ned.
The 1983 tax return was due on April 15, 1984. See sec. 6072.

The IRS issued a Notice of Final Partnership Adm nistrative
Adj ust nent (FPAA) regarding the Contra Costa partnership on Apri
12, 1989. The FPAA determined that the $437,500 deduction for
research and experinental expenditure was erroneous and that the
appropriate deduction was zero. |In explaining the reasons for

t he adj ustnment the FPAA stated:

W have disall owed the anpunt above because it has been determn ned
that there is insufficient evidence to denonstrate that the
expenses |isted above qualify as research and devel opnent
expenditures. Further, it has been determ ned that a portion of
the research and experinental expenditures listed in the return
may be for itens not associated with research and experinenta
costs.

The FPAA did not specifically nention penalties, except for the

foll ow ng assertion:
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THE FOLLOW NG PENALTI ES ARE APPLI CABLE TO THE PARTNER/ SHAREHOLDER

Section 66617

On July 13, 1989, the Contra Costa partners chall enged the
FPAA determ nation in a partnership-1level proceeding before the

Tax Court, Contra Costa Jojoba Research Partners v. Commni SSi oner

docket No. 17323-89.8 On January 28, 1994, the parties to docket
No. 17323-89 stipulated to be bound by the |legal theories and
findings of fact that would determ ne the eventual outcone of

partnership adjustnents in Uah Jojoba |I Research v.

Commi ssi oner, Tax Court docket No. 7619-90.° The stipulation

sai d:

Wth respect to all adjustnents in respondent’s Notice of Fina
Partnership Administrative Adjustnent relating to Contra Costa
Research Partners, a jojoba partnership, the parties stipulate to
the follow ng terns:

1. THE ABOVE ADJUSTMENTSI ARE THE ONLY | SSUES | N THE CASE
A UPON RESOLUTI ON OF THESE | SSUES, A PROPOSED DECI SI ON
W LL BE PREPARED BY RESPONDENT' S COUNSEL.

‘During the tax year at issue, sec. 6661(a) provided:

SEC. 6661(a). Addition to Tax.--If there is a substanti al
under st at enent of inconme tax for any taxable year, there shall be
added to the tax an anount equal to 10 percent of the anount of
any under paynent attributable to such understatenent.

81t was the tax matters partner who filed the petition in
t he partnership-1evel proceedings, but the | aw considers al
partners to be parties to the proceeding. See sec. 6226(c)(1).

°Bang did not sign the stipulation to be bound, but the tax
matters partner signed it, and he was authorized to sign on
behal f of all of the Contra Costa partners. See sec. 6224(c)(1),

(3).

The phrase “Above Adjustnents” refers to the adjustnents
in the IRS s FPAA issued to the Contra Costa partnership.



- 6 -

2. The above adjustnents, as specified in the preanble, shal
be redeterm ned by application of the sanme |egal theories as
t hat whi ch resol ved the sanme partnership item adjustnments
with respect to the follow ng partnership:
Nane of Case: Ut ah Jojoba | Research
Tax Court Docket No.: 7619- 90
(hereinafter the CONTROLLI NG CASE)

3. Al'l issues involving the above adjustnents shall be resol ved
as if the partnership in this case was the sane as the
partnership in the CONTROLLI NG CASE

A If the Court nakes findings of underlying facts with
respect to tax notivated transactions, a valuation
overstatenent, or other elenents applicable to a
determ nation of additions to tax and/or section
6621(c) ! interest, which are attributable to the
above- desi gnated partnership item adjustnents, the
findings of fact in the CONTROLLI NG CASE shall apply
to the partners in Contra Costa Joj oba Research
Partners as if the partnership in this case was the
same as the partnership in the CONTROLLI NG CASE

* Kk %

* * * * * * *

9. This stipulation applies to all partners in Contra Costa
Joj oba Research Partners who were parties to the action
within the neaning of 1.R C. § 6226(c) and (d) on the date
the stipulation is executed by the respondent and whose
partnership itens have not subsequently converted to
nonpartnership itens pursuant to I.R C. 8§ 6231(b) prior to
the entry of the decision in this case; * * * |

In 1998, the Tax Court issued an opinion in Uah Jojoba |

Research v. Commi ssioner, T.C. Menp. 1998-6. The Court held that

the Uah Jojoba | Research partnership was “not entitled to a
section 174(a) research and experinental expense deduction for
1982 because it did not directly or indirectly engage in research

or experinentation.” 1d. The Court in Uah Jojoba |I did not

YFormer sec. 6621(d), Deficit Reduction Act of 1984, Pub.
L. 98-369, sec. 144(a), 98 Stat. 682, as in effect for the 1983
year, inposed an increased interest rate on underpaynents due to
tax-notivated transactions. The provision was |ater renunbered
sec. 6621(c) pursuant to TRA 1986 sec. 1511(c)(1), 100 Stat.
2744,
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make any finding or holding that expressly referred to penalties
or interest.?'?

On April 11, 2005, the Tax Court issued an order and

decision in Contra Costa Jojoba Research Partners v.

Commi ssi oner, docket No. 17323-89 (Contra Costa). The order and

deci sion sustained the partnership itemadjustnents that the I RS
had determ ned in the Contra Costa FPAA. 13

2. The Notice of Deficiency: March 13, 2006

The IRS issued a deficiency notice to Bang on March 13,
2006. Attached to the deficiency notice was a Form 4549- A,
I ncone Tax Discrepancy Adjustnents. W consider Form 4549-A to
be part of the deficiency notice issued to Bang. Also attached
to the deficiency notice was a Form 4089-B, Notice of Deficiency
--Vaiver. W refer to the Form 4089-B as the wai ver form

The first page of the deficiency notice itself (not the Form
4549- A or the Form 4089-B) contained the headi ng “Deficiency

(I'ncrease in tax)”. Under that heading, the follow ng text

2However, as we note later, the Utah Jojoba | opinion
established that the partners’ underpaynent of tax was
attributable to a tax-notivated transacti on.

13Bef ore the order and decision in the Contra Costa case was
entered, the Contra Costa partners asked the Court to relieve
themof their liability for accrued interest and penalties, in
part, because of the length of tinme the Contra Costa case was
pendi ng. The Court rejected these argunents. It reasoned that
the accrued interest and penalties were a type of “affected itent
and thus were not properly before the Court in a partnership-
| evel proceeding.




appear ed:

| RC 6653(a) (1) (A)[should be 6653(a)(1)]: $131.80
| RC 6653(a) (1) (B)[should be 6653(a)(2)]: 50% of interest on $2, 636. 00.

The notice stated that

W& have determ ned that you owe additional tax or other anount(s),
or both, for the tax years(s) identified above. This letter is
your NOTI CE OF DEFI ClI ENCY, as required by law. The encl osed
statenment shows how we figured the deficiency.

The notice conti nued:

If you want to contest this determnation in court before making
any paynent, you have 90 days fromthe date of this letter * * *
to file a petition with the United States Tax court for a
redeterm nati on of the deficiency * * *

The noti ce added:

If you decide not to file a petition with the Tax Court, please
sign the encl osed waiver formand return it to us at the IRS
address on the top of the first page of this letter. This wll
permt us to assess the deficiency quickly and can help limt the
accumul ation of interest.

If you decide not to sign and return the waiver, and you do not
file a petition with the Tax Court within the time limt, the |aw
requires us to assess and bill you for the deficiency after 90
days fromthe date of this letter * * *

The section 6653(a)(1l) and (2) penalties were discussed on a
“Continuation Sheet” to the notice. The “Continuation Sheet”
sai d:

It is determined that all or part of the underpaynent of tax for
the taxable year(s) is due to negligence or intentional disregard
of rules and regulations. This penalty is five (5) percent of the
full underpaynment of tax (except that portion of the underpaynent
which is due to fraud) plus fifty (50) percent of the interest due
on the part of the underpaynent that is due to negligence. The
penalty is figured on the earlier of the date of assessnent or the
date the tax was paid. |If the return was not tinely filed, the
penalty is asserted on the full anobunt of the corrected tax

i nstead of the underpaynent of tax.



W now turn to Form 4549-A. The Form 4549- A cont ai ned t he

foll owi ng chart showi ng the cal culation of the $2,636 and

penal ties:

1. Adjustnments to Incone

a. Odinary Loss 12, 500. 00
2. Total Adjustnents 12, 500. 00
3. Taxable Income Per Return or as Previously Adjusted 9, 959. 00
4. Corrected Taxabl e Incone 22,459. 00

Tax Met hod TAX TABLE

Filing Status Singl e
5. Tax 4, 062. 00
6. Additional Taxes/Alternative M nimm [ bl ank]
7. Corrected Tax Liability 4,062. 00
8. Less Credits

a. Investnment Credit 187. 00
9. Balance (Line 7 less total of Lines 8a thru 8d) 3,875.00
10. Plus O her Taxes

a. Alternative M ni num Tax 0. 00
11. Total Corrected Tax Liability (Line 9 plus Lines 10a thru 10d)

3,875.00

12. Total Tax Shown on Return or as Previously Adjusted 1,239.00
13. Adjustnents to a, b, ¢
14. Deficiency- Increase in Tax or (Overassessnment - Decrease in
Tax) (Line 11 less Line 12 adjusted by Lines 13a thru 13d)
2,636. 00
15. Adjustnents to Prepaynent Credits-Increase (Decrease)
16. Bal ance Due or (Overpaynent) - (Line 14 adjusted by Line 15)

(Excluding interest and penalties) 2,636.00
17. Penal ties/ Code Sections

a. Negligence - I RC 6653(a) 131. 80
18. Total Penalties 131. 80

Underreporter attributable to negligence: (1981-1987) A tax
addition of 50 percent of the interest due on the underpaynent
will accrue until it is paid or assessed. 0. 00

Underreporter attributable to fraud: (1981-1987) A tax addition of
50 percent of interest due on the underpaynment will accrue unti
it is paid or assessed. 0. 00
Underreporter attributable to Tax Motivated Transactions (TM).

Interest will accrue and be assessed at 120% of underpaynent rate
in accordance with | RC 6621(c). [ 2, 636. 00

After this, there appeared a section entitled “Summary of Taxes,

Penalties, and Interest”. This is the text of that section:

14See supra note 11.
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Bal ance due or (Overpaynent) Taxes - (Line 16, Page 1) 2,636.00
Penalties (Line 18) - computed to 2/27/ 2006 131. 80
Interest (IRC 86601) - conputed to 3/29/2006 0. 00

TMI interest - conputed to 3/29/2006 (on TMI under paynent) 0.00
Amount due or refund - (sumof Lines a, b, ¢ and d) 2,767.80

PaooTw

Beneath the Summary of Taxes, Penalties, and Interest was a box
entitled “Qther Information”. This box contained the foll ow ng
di scussion of the increased interest rate due to tax-notivated

transacti ons:

The adjustnment on this report is based on the changes nmade to
Contra Costa Jojoba Research Partners ElIN#94-2855838 per the Tax
Court Deci sion.

Al or part of the underpaynment of tax you were required to show
on your return is a substantial understatenent attributable to Tax
Mbtivated Transactions, as defined by Section 6621(c)(3)[*! of the
I nternal Revenue Code. Accordingly, the annual interest rate
payabl e on your incone taxes on this understatenent is 120 percent
of the adjusted rate established under Code Section 6621(b).

The Tax Deficiency and the Tax Mdtivated Transaction (TM)

I nterest have been processed agai nst your account, based on the
Partnership exam nation results, and will be reflected on the
St at ement of Account.

The Notice of Deficiency reflects only the penalty portion of this
exam nation report * * *,

If you require any further information, please contact your Tax
Matters Partner.

On the next page, a section entitled “Explanation of Itens”

di scussed the negligence penalties under section 6653(a):

Since all or part of the underpaynent of tax you were required to
show on your return is due to negligence or intentional disregard
of rules and regul ations, you are being charged a penalty under
Section 6653(a) of the Internal Revenue Code. This penalty is 5
percent of the full underpaynent of tax plus 50 percent of the

i nterest due on the part of the underpaynent that is due to
negligence. W figured the penalty as of the date of assessnent
or the date the tax was paid, whichever canme first.

15See supra note 14.
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3. | RS Assessed the Increase in Bang's Tax Resulting Fromthe
Di sal | owance of the Contra Costa Deduction and Under paynent
| nt er est : March 27, 2006

On March 27, 2006, after the mailing of the deficiency
notice, the IRS assessed the $2,636 (the tax on the increased
incone attributable to Bang’s share of the research and
experinmental expenditures disallowed at the partnership |evel),
and the accumul ated interest of $21,553.52 pursuant to section
6601 (underpaynment interest) and former section 6621(d) (20-
percent increase in interest rate for tax-notivated transactions)
on the $2,636.1% The $21,553.52 represented the interest that
accunul ated fromthe date the tax was due, April 15, 1984, until
the date of assessnent, March 27, 2006. |Interest continued to
accrue after assessnent until the date the tax was paid. See
sec. 6601(a). The interest charge included the 20-percent
additional interest for tax-notivated transactions, as expl ai ned

above.

®As di scussed bel ow, assessnent of the $2,636 did not
violate the restriction on assessnents contained in sec. 6213(a)
because the $2,636 was a type of conputational adjustnent that
derived entirely froma concluded partnership proceeding and was
not subject to deficiency procedures. Interest on the $2,636
coul d al so be assessed at the sane tine because sec. 6601(e)
provides that interest is not subject to deficiency procedures.
See Field v. United States, 381 F.3d 109, 113 (2d Cr. 2004);
Smth v. Comm ssioner, T.C. Meno. 2009-33. Only the 5-percent
and 50-percent-of-interest penalties determ ned were subject to
the deficiency procedures of secs. 6212 and 6213(a).
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4. Bang Wi ved Restrictions on Assessnent (May 8, 2006) and
Made Paynents (May 12, 2006)

Bang did not file a petition with this Court in response to
the deficiency notice. Instead, on May 8, 2006, she executed the
wai ver formthat had been attached to the deficiency notice. The
wai ver formlisted the follow ng under “Deficiency--Increase in

Tax and Penalties”:

Tax Year Ended: Decenber 31, 1983
Def i ci ency: [ bl ank]
I ncrease in tax [ bl ank]
Penal ties
| RC 6653(a) (1) (A 131. 80
I RC 6653(a) (1) (B)i" See *a bel ow
*a 50% of interest on 2,636. 00

Above Bang' s signature, the waiver formreads:

See the attached explanation for the above deficiencies.

| consent to the i medi ate assessnment and col |l ection of the
deficiencies (increase in tax and penalties) shown above, plus any
i nterest provided by |aw

Bang sent a payment of $2,767.80 to the IRS (the sum of
$2,636 and $131.80). The paynent was received by the RS on May
12, 2006, and applied to the account that the IRS used to keep

track of her 1983 tax year.?!®

YThe Internal Revenue Code references should have been to
sec. 6653(a)(1l) and sec. 6653(a)(2), not sec. 6653(a)(1)(A and
sec. 6653(a)(1)(B)

8Bang woul d later claimin a letter attached to her Tax

Court petition that she consulted with her accountant before
maki ng this paynent and that “[ny accountant] and | were totally
(continued. . .)
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5. Assessment of the Two Negligence Penalties and Fail ure-To-
Pay Penalty: June 12, 2006

On June 12, 2006, after Bang’'s execution of the waiver form
the | RS assessed the 5-percent negligence penalty of $131.80 (5
percent of $2,636), the 50-percent-of-interest negligence penalty
of $10,776.76 (50 percent of the $21,553.52 for tax-notivated
transacti on and under paynent interest), and a failure-to-pay-tax
penalty of $13.18 (the latter of which was not nmentioned in the
notice).1°

The $10, 776. 76 anount was 50 percent of the $21, 553.52
i nterest charge on the $2,636 underpaynent. Calculating the 50-
percent-of-interest penalty in this way assuned that the entire
$2, 636 under paynent was attributable to negligence. See fornmer
sec. 6653(a)(2) (penalty is 50 percent of interest on portion of
under paynent attributable to negligence).

The record does not indicate whether the failure-to-pay-tax
penalty was the penalty inposed by section 6651(a)(2) (failure
to tinely pay tax shown on return), or the penalty inposed under

6651(a)(3) (failure to tinely pay tax that should have been shown

18( ... continued)
unaware that by paying this, | sonehow agreed to any additi onal
penalties and interest.”

The deficiency, underpaynent interest, and tax-notivated
transaction i nterest were assessed on Mar. 27, 2006, after the
mai | i ng of the notice but before the execution of the waiver
form as noted above. These itens were thus excluded fromthe
June 12, 2006, assessnent.



- 14 -
on return). W do not have any information about how the $13. 18
was cal cul ated, although we observe that $13.18 is 0.5 percent of
$2, 636.

6. Bang's Failure To File Tax Court Petition: June 12, 2006

June 12, 2006, was also the last day for Bang to file a
petition with the Court. She did not file a petition.

7. Final Notice of Intent To Levy: Augqust 23, 2006

The IRS then issued to Bang a Final Notice of Intent to Levy
and Notice of Your Right to a Hearing on August 23, 2006,
notifying Bang that the IRS intended to |evy to coll ect
$32,343.46. Although the final notice of intent to | evy does not
identify the conponents of the $32,343.46, we can tell from other
parts of the record that the $32,343.46 is conposed of the

fol |l ow ng anmount s:

Under paynent interest and tax- $21, 553. 52
nmoti vated transaction interest

50- percent -of -i nterest negligence 10, 776. 76
penal ty

Fai |l ure-to-pay-tax penalty 13.18
Tot al 32, 343. 46

The $32, 343. 46 assessed therefore does not include the $2,636 and
t he 5-percent negligence penalty of $131.80, which Bang had

al ready paid, as noted above.
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8. Col |l ecti on Due Process Hearing

Bang’s accountant filed a Form 12153, Request for a
Col | ection Due Process Hearing, on her behalf, together with a
letter stating that

it seenms very unreasonabl e that [Bang] should be assessed, [sic]
negl i gence, penalties and interest on deficiencies dating back to
1983 and 1985. She pronptly paid the tax deficiency in 2006 when
noti ces were brought to her attention. W are requesting al
penalties and interest be renoved.

He al so argued that Bang made her investnment “in good faith
expecting a reasonable return.”

The tel ephone conference occurred on January 25, 2007.
According to the Appeals officer’s notes of the conference,

Bang’ s account ant

confirmed the TP's [taxpayer’s] primary issue is the liability.
He firmy believes the TP [taxpayer] should not have been assessed
t he negligence penalty.

In his declaration acconpanying the RS s notion for summary
judgnent, the Appeals officer states that during the tel ephone
conference, the accountant “stated that the purpose behind the
filing of a Request for a Collection Due Process Hearing was to
chal l enge the nerits underlying * * * Bang’s 1983 i ncone tax
liability; [sic] including the negligence addition to tax.”?°
The notes and the declaration say that Bang's accountant offered

no collection alternatives. The Appeals officer infornmed the

20The Appeal s officer does not clarify whether he was
referring to both the 5-percent and 50-percent-of-interest
negl i gence penalties or just one of the two.
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accountant that he could not raise objections to the negligence
penalty at a collection due process hearing because Bang had
recei ved the deficiency notice and signed the waiver form The
not es sai d:

| expl ained that under IRS 6330(c)(2)(B) the taxpayer cannot raise
liability in a Collection Due Process (CDP) Hearing if they have
had a prior opportunity. 1In this case the taxpayer both received
a SND and signed a F.4089-B agreenent.

The notes stated that Bang’s accountant said that he was not
aware of such a rule, nor was he aware that his client had signed
a wai ver form

On March 27, 2007, the I RS Appeals Ofice issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 that sustained the proposed |evy. The determ nation
recogni zed that Bang’'s request for a hearing contested her
liability for “assessed negligence, penalties, and interest.”
But the determ nation stated:

Taxpayer was not able to dispute liability within the hearing.
And:

Taxpayer did raise liability as an issue. Taxpayer was not
allowed to raise liability because she had a prior opportunity to
dispute the liability.

* * * * * * *

The taxpayer’s representative, Randall Kraner, stated the prinmary
issue is the liability. He firmy believes the taxpayer should
not have been assessed the negligence penalty. Settlenment Oficer
Bruce Stork expl ained that under I RC 6330(c)(2)(B) the taxpayer
cannot raise liability in a Collection Due Process (CDP) Hearing
if they have had a prior opportunity. 1In this case the taxpayer
both received a Statutory Notice of Deficiency and signed a

F. 4089-B agreenent. The Audit Reconsideration Process was
expl ai ned and recommended as the appropriate venue to get the

t axpayer’s issue resol ved.
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Taxpayer presented no ot her issues.

Bang tinely challenged the levy by petition to this Court on
April 27, 2007. In a letter attached to her petition, she stated
that she felt it was “unreasonabl e” that she be “assessed a
penalty and 20 years [sic] worth of accrued interest” for an
i nvestment she made with “her trusted investnent advisor of many
years” with no tax avoi dance purpose.

The extensive procedural history of the Contra Costa

partners’ case and this case is summarized in the chart bel ow

Procedural Hi story of Cases Agai nst
Contra Costa Partners and Bang

Dat e Action Ef f ect
Apr . | RS i ssues *| RS reduces $437,500 i n deductions
12, FPAA for clainmed by partnership to $0
1989 Contra Costa
partnership
July Contra Costa * Agreenent requires that the
13, partners and resolution of the partnership itens in
1989 | RS agree to Contra Costa partnership case would
be bound by foll ow the determ nations nade by the
Utah Jojoba I Tax Court in the partnership case Utah
Research v. Jojoba | Research v. Conm ssioner
Conmm ssi oner, docket No. 7619-90
docket No.
7619-90
Jan. 5, Tax Court eTax Court disallows the deductions
1998 i ssues claimed by Uah Jojoba | partnership
opinion in
Utah Joj oba |

Research v.
Commi ssi oner,
T.C. Meno.
1998-6
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*Tax Court upholds all adjustnments in
the FPAA issued to Contra Costa
partnership

*Cal cul ati ons assune that Bang owes
$2,636 nore tax than she reported in
connection with the disall owed
partnership | oss.

*Bang owes $131.80, or 5-percent of
$2,636, for the 5-percent negligence
penal ty.

*Bang owes 50 percent of interest on
$2,636 as the 50-percent negligence
penal ty, cal cul ated using the interest
accunul ated fromthe date the tax was
due to the earlier of the date the tax
is assessed or the date the tax is
pai d.

Assessnent incl udes:

*$2,636 increase in Bang's tax
l[iability because of disallowance of
her share of the disallowed Contra
Cost a deducti ons

*$21,553. 52 in underpaynent interest
on $2,636 (calculated at the 120-
percent rate because of the tax-
noti vated transaction)

Consent to assessment includes:
*$131. 80 (5-percent negligence
penal ty)

50 percent of interest on $2,636

Paynent i ncl udes:
*$2, 636
*$131. 80 (5-percent negligence

penal ty)

Assessnent i ncl udes:

*+$131. 80 (5-percent negligence
penal ty)

*$10, 776. 76 (50-percent negligence
penal ty)

*$13.18 failure-to-pay-tax penalty



June Last day for Amounts Bang coul d chall enge by filing
12, Bang to a petition:
2006 chal | enge *+$131. 80 (5-percent negligence
defi ci ency penal ty)
noti ce by *$10, 776. 76 (50-percent negligence
filing a Tax penal ty)
Court
petition
August | RS i ssues Final notice of intent to |evy
23, final notice i ncl udes:
2006 of intent to *$10, 776. 76 (50-percent negli gence
l evy penal ty)
*$21,553. 52 in underpaynent interest
on $2,636 (calculated at the 120-
percent rate because of the tax-
noti vated transaction)
Mar ch | RS i ssues *Sustains | evy
27, noti ce of
2007 determ nation
Di scussi on
1. Argunents of the Parties
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The I RS asserts inits notion for summary judgnment that

Bang’'s recei pt of the deficiency notice precludes her from

chal I engi ng the 50-percent-of-interest negligence penalty.

| RS al so argues that Bang’ s conpl ai nt over the unreasonabl eness

of the accrual of interest was not nade with sufficient

specificity at the hearing to be considered a claimfor
abat enment under section 6404(e).
failed to specify grounds on which an interest abatenent claim
coul d be granted,

m ni steri al

act of the IRS.

According to the I RS, Bang

such as a specific error or delay caused by a

Court could consider whether Bang is entitled to abatenent of

The

i nt er est

The I RS al so argues that even if the
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i nterest under section 6404(e), the Court should sustain the
Appeal s officer’s decision not to abate interest.
Wth respect to the amount of its assessnent of tax-
notivated transaction interest, the IRS clains that the

stipulation to be bound and the findings of fact in Utah Jojoba |

are sufficient “to establish that petitioner’s involvenent in
Contra Costa Jojoba Research Partners was a ‘tax notivated
transaction’”, [and] that “petitioner’s underpaynment was
attributable to the tax notivated transactions of the Contra
Costa Joj oba Research Partners partnership” and that the
under paynment is substanti al

The IRS did not make any argunents in its submssion to this
Court regarding the failure-to-pay-tax-penalty assessed.

Bang’ s response to the IRS s notion for sunmary judgnment was

as foll ows:

Petitioner objects to and resists Respondent’s Mdtion for Sunmary
Judgnment on the foll ow ng grounds:

1. The cal cul ati on and assessnment of Restricted Interest and
t he Negligence Penalty are both incorrectly determ ned and exceed
t he maxi mum anmount al | owabl e by | aw.

2. The signature of Petitioner on the Notice of

Defi ci ency/ Wi ver dated May 8, 2006 was inproperly obtained
because the listing of inconme tax discrepancy adjustnents did not
i nclude the Restricted Interest or the Negligence Penalty anounts
causi ng the taxpayer to believe that the anmount she was agreeing
to was only $2,767.80, rather than the additional amount of
$32,000.00 plus dollars. Therefore it should be thrown out and
the taxpayer allowed to contest the entire bal ance assessed.

THEREFORE, Petitioner respectfully requests that Respondent’s
Motion for Sunmary Judgnent be denied and for such other and
further relief as the Court deens just.
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W interpret Bang’'s response as a challenge to her liability for
t he under paynment interest, the increased rate of interest for a
tax-notivated transaction, the 50-percent-of-interest negligence
penalty, and the failure-to-pay-tax penalty, but not her
liability for the $2,636 and the 5-percent negligence penalty.

2. St andard of Review and | ssues To Be Deci ded

A notion for sunmary judgnent will be granted if the
pl eadi ngs, answers to interrogatories, depositions, adm ssions,
and ot her acceptable materials, together with any affidavits,
show that there is no genuine issue as to any material fact and
that a decision may be rendered as a matter of law. Rule 121(Db);

Elec. Arts, Inc. v. Conm ssioner, 118 T.C 226, 238 (2002). A

partial summary adj udi cati on may be nade which does not dispose

of all the issues in the case. Rule 121(b); Tracinda Corp. V.

Comm ssioner, 111 T.C 315, 323-324 (1998). The noving party,

here the IRS, has the burden of proving that no genui ne issue of
material fact exists and that it is entitled to judgnent as a

matter of | aw. Rauenhorst v. Comm ssioner, 119 T.C. 157, 162

(2002) .

At a collection due process hearing, a taxpayer nay raise
chal l enges to the existence or anount of the “underlying tax
l[tability” only if the taxpayer “did not receive any statutory
notice of deficiency for such tax liability or did not otherw se

have an opportunity to dispute such tax liability.” Sec.
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6330(c)(2)(B).?t If a taxpayer is not permtted under section
6330 to raise a challenge to the underlying tax liability, the
only issues that a taxpayer can raise before the Appeals officer
are appropriate spousal defenses, challenges to the
appropri ateness of collection actions, and any coll ection
alternatives. Sec. 6330(c)(2)(A

Section 6330(d) (1) provides a person with the right to
obtain Tax Court review of the adm nistrative determ nation by
filing a petition with the Court within 30 days of the
determnation. |If the validity of the underlying tax liability
is properly at issue, the Court will review the determ nation de

novo. Ganelli v. Comm ssioner, 129 T.C 107, 111 (2007); Davis

v. Comm ssioner, 115 T.C 35, 39 (2000); Sego v. Conmm ssioner,

114 T.C. 604, 610 (2000); Goza v. Comm ssioner, 114 T.C. 176,

181-182 (2000). Al other elements of the determ nation are

revi ewed for abuse of discretion. Seqgo v. Commi ssioner, supra at

610; Goza v. Commi ssioner, supra at 181-182. Wether an abuse of

di scretion has occurred depends upon whet her the exercise of
discretion is without sound basis in fact or law. Freije v.

Comm ssioner, 125 T.C 14, 23 (2005). Generally we consider only

2lSee Goza v. Conmi ssioner, 114 T.C 176, 182-183 (2000) (a
t axpayer who received deficiency notice was precluded from
contesting his tax liability for the underlying taxes at the
Appeal s Ofice collection due process adm nistrative hearing, or
at the Tax Court on appeal of the Appeals Ofice determ nation).
The phrase “underlying tax liability” includes all forns of
interest and all penalties described in the Code.
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t hose argunents, issues, and other matters (including a challenge
to the underlying tax liability) that the taxpayer raised at the
col l ection hearing or otherw se brought to the attention of

Appeals. Ganelli v. Conm ssioner, supra at 112-113; ©Magana V.

Commi ssioner, 118 T.C. 488, 493 (2002); see also sec. 301.6330-

1(f)(2), QA-F3, Proced. & Adm n. Regs.

Bang did not offer a specific collection alternative to be
consi dered by the Appeals officer, nor did she raise any other
appropriate defenses to collection. See sec. 6330(c)(2)(A),
(3)(B). Her sole contention is that she is not |iable for
various interest and penalties, specifically underpaynent
interest, the 20-percent increase in interest rate for
under paynents attributable to tax-notivated transactions, the 50-
percent-of -interest penalty for underpaynents resulting from
negl i gence, and the failure-to-pay penalty.

3. Under paynent | nt erest

Section 6601(a) provides that if a taxpayer fails to pay the
tax i nposed by the Code, interest shall accrue fromthe date that
the tax paynent is due until the date it is paid. The rate of
interest is “the underpaynent rate established under section

6621".22 1d. To illustrate the calcul ati on of under paynent

22This statutory language is in effect for interest accruing
after Decenber 31, 1986. For interest accruing before then, the
statute is worded differently, but is substantively the sane for
t hese purposes.
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i nterest, suppose that a taxpayer fails to pay $1,000 in tax that
was due on April 15. Assune that the underpaynent rate is 6
percent for the second quarter of the sane hypothetical year. On
May 15, the taxpayer woul d owe interest of $1,000 x
(1+(0.06/365))30-%1,000. This amount reflects 30 days of
i nterest, conpounded daily. Sec. 6622(a).?® This anount is
separate fromthe $1,000 tax liability.

On her 1983 incone tax return, Bang clainmed a $12, 500

deduction. The Tax Court in the partnership-level Contra Costa

partnership proceedi ng determ ned that Bang was not entitled to
t he deduction. Wthout the deduction, Bang's tax liability for
1983 was $2,636 nore than she reported and paid on her 1983
return. Thus, under section 6601(a), Bang owed under paynent
interest on the $2,636 from April 15, 1984, until My 12, 2006,
t he day she paid the $2, 636.

On March 27, 2006, the IRS assessed the $2,636 increase in
tax resulting fromthe disall owance of Bang's share of the
partnership’s deduction. That same day, it assessed $21, 553.52

ininterest on the $2,636 underpaynent, calculated to the day of

2The interest, based on the fornula in the text, is
$4.943279. The IRS issued tables to be used in conputing
under paynent interest. Rev. Proc. 95-17, 1995-1 C B. 556, 556.
The tables show that the interest accruing over 30 days, at a
rate of 6 percent, is equal to 0.004943279 nmultiplied by the
princi pal amount. 1d. table 17, 1995-1 C. B. at 571. The factor
in the tables, 0.004943279, is arithnmetically equivalent to
(1+(0.06/365))%°-1. Miltiplying this by $1,000, we arrive at
$4.943279.
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assessnment. The interest was cal cul ated at 120 percent of the
normal rate because the IRS had determ ned that the entire
under paynment was attributable to a tax-notivated transaction.

The IRS notified Bang that it intended to levy to coll ect
t he under paynment interest (anong other amounts). Bang chall enged
the levy at the admnistrative level. Bang contested her
interest liability in her request for a hearing. Her contention
was that the interest was conpounded over an excessive anmount of
time. The Appeals officer did not consider Bang s contention.

A Except for Entitlenent to Interest Abatenent Under

Section 6404(e) (1), W WIIl Not Consider Any |Issues
Rel ated to Bang’s Liability for Underpaynent |nterest.

The IRS argues in its notion for summary judgnment that Bang
shoul d be considered to have raised her liability for interest at
the hearing only as a request for interest abatenent under
section 6404(e)(1) (a provision that permts the IRS to abate
interest accruals caused by IRS errors and delays), not as a
chal l enge to any other aspect of her interest liability. Thus,
the IRS urges us not to reach any ot her aspect of Bang s
l[Tability for underpaynment interest. W agree with the IRS that
our review should be limted. W note that in her response to
the IRS s notion for sunmary judgnment, Bang failed to point to
any other error in the IRS s determ nation that she was |iable

for under paynent interest.
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B. VWhet her Bang Preserved Her Interest Abatenment d aimfor
Judi cial Revi ew

The IRS al so contends that Bang failed to make a claimfor
i nterest abatenment wth sufficient specificity at the
adm nistrative level and that consequently the Court in review ng
the determ nation of the Appeals officer cannot consider her

claimfor interest abatenent. The IRS cites Ganelli v.

Conmm ssi oner, supra at 113, in support of this proposition. W

di sagr ee.

Bang’ s accountant argued in his letter attached to the
request for a hearing that the underpaynent interest should be
abat ed because it had accrued over an unreasonably long tine and
because she paid the underlying anount of $2,636 when it was
finally brought to her attention. These statenents sufficiently
preserved Bang' s argunent regarding interest abatenent for

judicial review In Brecht v. Conm ssioner, T.C Meno. 2008-213,

a taxpayer made no argunent to the Appeals officer explaining why
i nterest should be abated, and the Court held that it could not
review the taxpayer’s entitlenment to interest abatenent. By
contrast with Brecht, Bang presented her argunents about i nterest
abatenment in her request for a hearing. The Appeals officer’s
failure to determ ne whether Bang was entitled to interest

abat enment does not preclude us from making the determ nation

oursel ves. See Ubano v. Conm ssioner, 122 T.C 384, 391 (2004)

(citing Katz v. Comm ssioner, 115 T.C. 329, 340-341 (2000))
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(hol ding that we can review an Appeals officer’s denial of
interest abatenment if the issue was raised at the collection due
process hearing). The alternative of remanding the case for the
Appeal s officer to determ ne interest abatenent is not
appropri ate because Bang has been given sufficient opportunity
both at her hearing and in this proceeding to explain why she is

entitled to interest abatenent. See Lunsford v. Conni ssi oner,

117 T.C. 183, 189 (2001) (declining to remand coll ection review
case to Appeals officer when the Court can evaluate the nerits of
the taxpayer’s argunents w thout a remand).

C. Bang Is Not Entitled to Interest Abatenent

Bang’s mai n argunent, presented by her accountant at the
hearing, is that the interest assessed has accrued over an
unreasonably long tinme because of pending litigation about which
she had no know edge. However, the length of tinme which
partnership-level litigation takes to resolve is not a delay in a
“mnisterial act” on which an abatenent claimnay be based. Lee

v. Comm ssioner, 113 T.C 145, 150 (1999) (“The nere passage of

time inthe litigation phase of a tax di spute does not establish
error or delay by the Conmi ssioner in performng a mnisterial

act.”); Corson v. Comm ssioner, T.C Meno. 2009-95; Kinball v.
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Comm ssioner, T.C. Meno. 2008-78. Bang is therefore not entitled

to interest abatenent. The IRS did not err in failing to abate
i nterest.?

4. 20 Percent Additional Interest for Tax-Mtivated
Transacti ons

Under forner section 6621(d) (renunbered as section 6621(c)
pursuant to the Tax Reform Act of 1986, see supra note 11), the
annual rate of interest on the portion of an underpaynent that is
attributable to a tax-notivated transaction is 120 percent of the
“under paynent rate” established under section 6621(b). Deficit

Reduction Act of 1984, Pub. L. 98-369, 98 Stat. 682.2%° The

24l n 1996, Congress anended sec. 6404(e) to provide that
i nterest abatenent is available for an “unreasonabl e” delay in
performng a “mnisterial or managerial” act. Taxpayer Bill of
Rights 2, Pub. L. 104-168, sec. 301(a), 110 Stat. 1452, 1457
(1996). This amendnent applies only to tax years beginning after
July 30, 1996. 1d. sec. 301(c).

2Former sec. 6621(d) provides:

SEC. 6621(d). Interest on Substantial Underpayments Attributable to Tax
Mot i vated Transactions. --

(1) I'n general.—1In the case of interest payabl e under
section 6601 with respect to any substantial underpaynent
attributable to tax notivated transactions, the annual rate of
i nterest established under this section shall be 120 percent of
the adjusted rate established under subsection (b).

(2) Substantial underpaynment attributable to tax notivated
transacti ons. — For purposes of this subsection, the term
“substantial underpaynent attributable to tax notivated
transacti ons” neans any under paynent of taxes inposed by subtitle
A for any taxable year which is attributable to 1 or nore tax
notivated transactions if the anount of the underpaynent for such
year so attributable exceeds $1, 000.

(3) Tax motivated transactions. --

(A) In general.— For purposes of this subsection, the
(continued. . .)
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increase in the interest rate required by former section 6621(d)
affects the interest rate only for the period from Decenber 31,
1984--the effective date of section 6621(d)--until the date the
tax is finally paid. For periods before Decenber 31, 1984, the
interest rate is unaffected by forner section 6621(d).

To illustrate the calculation of the interest rate for tax-
notivated transactions, suppose that a taxpayer fails to pay
$1,000 in tax on April 15, when the tax return and the tax are
due. Assune further that the failure to tinely pay the entire
$1,000 is due to a tax-notivated transaction. Assune that the
under paynent rate is 6 percent for the second quarter of the year
in which the return is due. Section 6621(d) would require that
the 6-percent interest rate be increased by 20 percent to 7.2

percent. On May 15, the taxpayer would owe interest of $1,000 x

25(...continued)
term“tax notivated transaction” neans--

(i) any valuation overstatenment (within
t he nmeani ng of section 6659(c)),

(ii) any loss disallowed by reason of
section 465(a) and any credit disallowed under
46(c)(8),

(iii) any straddle (as defined in section
1092(c) without regard to subsections (d) and
(e) of section 1092), and

(iv) any use of an accounting method
specified in regul ati ons prescribed by the
Secretary as a use which may result in a substantial
di stortion of income for any period.

Cl ause (v) was added by TRA 1986 sec. 1535(a), 100 Stat. 2750,
and applies to interest accruing after Dec. 31, 1984.
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(1+(0.072/ 365))%°-%$1, 000, an anount that reflects 30 days of
i nterest accunul ati on conpounded daily. Sec. 6622(a). This
amount is separate fromthe $1,000 tax liability.

Bang did not have an opportunity before the collection
hearing to contest all of the elements of the tax-notivated
interest penalty. The deficiency notice was not such an
opportunity. Even though the deficiency notice contained the
assertion that Bang was |liable for increased interest on the
portion of her underpaynent attributable to a tax-notivated
transacti on and even though Bang could have filed a Tax Court
petition in response to the deficiency notice, the Court would
not have had jurisdiction in a partner-Ilevel deficiency case to
determne Bang’s liability for the increased interest. The
reason is that increased interest is not a deficiency. Odend’ hal

v. Comm ssioner, 95 T.C. 617, 621 (1990); Wite v. Conm ssioner,

95 T.C. 209, 214 (1990). Thus, the Appeals officer who made the
determ nation sustaining the | evy against Bang had jurisdiction
to determ ne whet her Bang shoul d be subject to the increased
interest rate for a tax-notivated transaction. Although Bang s
Appeal s officer did not consider Bang s argunent why she should
not be subject to the increased interest rate for tax-notivated
transactions, this does not preclude us from considering whet her

Bang is |iable oursel ves.
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Bang is liable for the increased interest for tax-notivated

transactions. First, the transactions of the partnership

were tax notivated. A tax-notivated transaction includes a

transaction for which there is “an accounting nethod specified in

regul ati ons prescribed by the Secretary as a use which nmay result

in a substantial distortion of inconme for any period.” Fornmer

sec. 6621(d)(3)(A)(iv). Substantial distortions of incone

i nclude a deduction which results in a “material distortion of

i ncone”. Sec. 301.6621-2T, QQA-3(9)(iii), Tenporary Proced. &

Adm n. Regs., 49 Fed. Reg. 50392 (Dec. 2, 1984). The Contra

Costa partners agreed to be bound by the determ nations of issues

made in Utah Jojoba | Research v. Commi ssioner, docket No. 7619-

90, including “findings of underlying facts with respect to tax
notivated transactions, a valuation overstatenent, or other
el emrents applicable to a determ nation of additions to tax and/or

section 6621(c) interest.” The Tax Court held in Utah Jojoba |

Research v. Comm ssioner, T.C. Mnp. 1998-6, that the “R&D

agreenent before us was nere wi ndow dressing, designed and
entered into solely to decrease the cost of participation in the
jojoba farmng venture for the limted partners through the
mechani sm of a large up-front deduction for expenditures that in
actuality were capital contributions.” To claima |arge upfront
deduction for nondeductible capital expenditures is a material

distortion of inconme. The underpaynent resulting fromsuch a
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deduction is attributable to a tax-notivated transacti on. Bai | ey

v. Conmm ssioner, 90 T.C 558, 629 (1988), affd. in part and

vacated in part 912 F.2d 44 (2d Cr. 1990); dassley v.

Conmi ssioner, T.C. Menp. 1996-206. Because the Contra Costa

partners, including Bang, were bound by the disposition of issues

and findings of fact in Utah Jojoba I, the Contra Costa

partnership’s transactions were tax notivat ed.

Second, we nust determ ne the amobunt of Bang’' s under paynent
of tax that was attributable to the partnership’ s tax-notivated
transacti on and whet her that underpaynent was substantial. See
former sec. 6621(d), Deficit Reduction Act of 1984, Pub. L. 98-
369, sec. l1l44(a), 98 Stat. 682. The record indicates that the
entire $12,500 adjustnent of Bang's research and experi nment al
expenditures deduction is attributable to the partnership’ s tax-
noti vated transaction. The underpaynent stenmmng fromthis
adj ust mrent ($2,636) is substantial because it exceeds $1, 000.
See id. As all elenents of former section 6621(d) interest have
been established, we sustain the Appeals officer’s determ nation
Wth respect to tax-notivated transaction interest.

5. Fifty-Percent-of -1 nterest Negligence Penalty

The I RS argues that Bang was not entitled to dispute her
liability for the 50-percent-of-interest penalty with the Appeals
officer. It contends that Bang had already recei ved a deficiency

notice for the liability. W agree.
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Under forner section 6653(a)(2), if a portion of an
under paynent is attributable to negligence (or intentional
disregard of the rules or regulations), there is added to the tax
50 percent of the interest payable under section 6601 on the
portion of the underpaynent attributable to such negligence. ?®
For this purpose, the interest payable under section 6601
i ncludes the 120-percent increased interest rate for tax-
notivated transaction interest if the portion of the underpaynent
that is attributable to negligence is also attributable to a tax-
noti vated transaction. The interest period for which the 50-
percent-of -i nterest negligence penalty applies begins on the day
t he paynent of tax was due and stops accruing once the taxpayer

pays the tax or the IRS assesses the tax. [|d.

26For mer sec. 6653(a)(2) provides:

(2) Additional amount for portion attributable to
negl i gence, etc.—There shall be added to the tax (in addition to
t he amount determ ned under paragraph (1)) an anount equal to 50
percent of the interest payabl e under section 6601--

(A) with respect to the portion of the underpaynent
descri bed in paragraph (1) which is attributable to the
negligence or intentional disregard referred to in paragraph
(1), and

(B) for the period beginning on the |ast date
prescribed by law for paynent of such under paynent
(determ ned without regard to any extension) and ending on
the date of the assessnent of the tax (or, if earlier, the
date of the paynent of the tax).

The Technical Corrections Act of 1982, Pub. L. 97-448, sec.
107(a)(3), 96 Stat. 2391, inserted the phrase “(or, if earlier,
the date of the paynent of the tax)” at the end of forner sec.
6653(a) (2) above. The insertion was retroactively effective to
the date of sec. 6653(a)(2)’s enactnent. [d. sec. 109.
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To illustrate how this penalty is cal cul ated, assune that a
t axpayer fails to pay $1,000 of tax due on April 15. Suppose
further that of this $1,000 underpaynent, $200 is both (1) the
result of the taxpayer’s negligence, and (2) attributable to a
tax-notivated transaction. Suppose that over the next 3 years
t he underpaynment interest rate is a constant 6 percent and that
the tax is assessed 3 years later on April 15. Interest will be
conputed at an interest rate of 6 percent, increased by 20
percent for tax-notivated transactions, resulting in a total
interest charge of 7.2 percent that is conpounded daily under
section 6662. The 3-year interest charge woul d be $48.22 (that
is, $200 x (1+(0.072/365)) (%65 x3)-3$200. The taxpayer woul d then
owe a negligence penalty of $24.11 (that is, 50 percent of the
entire interest charge of $48.22).

Bang cl ained on her 1983 incone tax return that she had a
$12,500 loss stemming froma |oss clained by the Contra Costa
partnership. She and the other Contra Costa partners then agreed
to be bound by the decision in the Utah Jojoba partnership case.

The Court in the Contra Costa case disallowed the | osses cl ai ned

by the Contra Costa partnership. The anmount of the 50-percent-
of -interest negligence penalty is a deficiency attributable to an

affected itemthat requires a partner-1level determ nation.?

2’See former sec. 6230(a)(2)(A) (i) (as amended by TRA 1986),
sec. 1875(d)(2)(A), 100 Stat. 2896 (applying subch. B to any
(continued. . .)
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deficiency attributable to affected itenms which require partner-
| evel determnation); N.C.F. Energy Partners v. Conm ssioner, 89
T.C. 741, 744-745 (1987) (“In contrast, the other type of
affected itemrequires factual determ nations to be made at the
partner level. For exanple, a partner will be liable for the
addition to tax for negligence pursuant to section 6653(a) if he
has an under paynent of tax sone part of which is due to
negl i gence. The existence of an underpaynent of tax at the
partner |evel cannot be made until the partner’s share of
distributable items of incone, |oss, deduction, and credit is
determined in the partnership | evel proceeding. Once the
partnership | evel proceeding ends, however, the factual question
of whether any part of the underpaynent was due to the partner’s
negl i gence nust be answered at the partner level. 1n such
i nstances, unless conceded by the partner, respondent will issue
a notice of deficiency for the addition to tax under section
6653(a) to the partner after the conpletion of the partnership
| evel proceedings. The partner may then file a petition in this
Court for redeterm nation of that deficiency. The prior
partnership |l evel proceeding will be res judicata as to the
partnership adjustnents, and in the subsequent litigation, we
w Il decide only whether sone part of the underpaynent, if any,
was due to negligence.”).

Sec. 6230(a)(2)(A) (i) was anended in 1997 to provide that
penalties related to partnership adjustnents be determ ned at the
partnership level and therefore not be included in a notice of
deficiency. Taxpayer Relief Act of 1997, Pub. L. 105-34, sec.
1238(b)(2), (c), 111 Stat. 1026, 1027; New M Il ennium Tradi ng,
L.L.C v. Commissioner, 131 T.C. 275, 279 (2008); Donmulew cz v.
Comm ssioner, 129 T.C 11, 22 (2007), affd. in part and renanded
sub nom Desnet v. Conmm ssioner, 581 F.3d 297 (6th Cr. 2009).
Under post-1997 |aw, once the partnership | evel proceedings are
concl uded and a decision in favor of the IRS becones final, the
| RS can assess the penalty w thout issuing a notice of
deficiency. Callaway v. Conm ssioner, 231 F.3d 106, 110 n.5 (2d
Cr. 2000), affg. T.C. Meno. 1998-99; New M Il ennium Tradi ng,
L.L.C v. Conm ssioner, supra at 280, citing sec. 6230(a)(1) and
N.C.F. Enerqgy Partners v. Comm ssioner, supra at 744); Donul ewi cz
v. Conm ssioner, supra at 23; sec. 6231(a)(6)-1(a)(3), Proced. &
Adm n. Regs. After the 1997 amendnent, an individual partner’s
only recourse to present any partner-|level reasonable cause and
good faith defense he or she may have is to file a claimfor
refund under sec. 6230(c)(1l) after paying the applicable penalty

(continued. . .)
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Thus, the IRS was required to i ssue Bang a deficiency notice to
assert that Bang was liable for the 6653(a)(2) negligence
penalty. See former sec. 6662(a)(2); Tax Equity and Fi scal
Responsibility Act of 1982, Pub. L. 97-248, sec. 323(a), 96 Stat.
613 (renunbering fornmer section 6660 of the Internal Revenue Code
of 1954, stating in part that references to “tax” in the Code
include additions to tax and penalties, and additions to tax and
penal ties nmust be collected in the same nmanner as taxes, unless a
statutory exception applies). (This is so even though the anount
of underpaynent interest, including the increased 120-percent
rate for a tax-notivated transaction, is not subject to
deficiency procedures.) The IRS issued such a deficiency notice.
This Court has jurisdiction in deficiency cases to redeterm ne

t he anpbunts of penalties pursuant to section 6214(a).?® Thus,

21(...continued)
in full. New MIllenniumTrading, L.L.C. v. Conm ssioner, supra
at 280; sec. 301.6221-1(d), Proced. & Adm n. Regs. The pre-1997
rule applies to any redeterm nation of the anmounts reported in
the Contra Costa partnership’ s 1983 return

285ec. 6214(a) provides:

SEC. 6214(a). Jurisdiction as to Increase of Deficiency,
Addi ti onal Amounts, or Additions to the Tax.-—-Except as provided
by section 7463, the Tax Court shall have jurisdiction to
redeterm ne the correct anount of the deficiency * * * notice of
whi ch has been mailed to the taxpayer, and to determ ne whet her
any additional anmount, or any addition to tax should be assessed,
if claimtherefor is asserted by the Secretary at or before the
hearing or a rehearing.

Thus, if the addition to tax is asserted in the notice of
deficiency, this Court has jurisdiction to redetermne it because
(continued. . .)
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had Bang chal | enged the 50-percent-of-interest-negligence penalty
by filing a petition in response to her deficiency notice, this

Court woul d have had the power to decide if she shoul d have been

relieved of it. See Ghose v. Conmi ssioner, T.C. Menp. 2008-80

(after the Tax Court entered the decision against the Contra
Costa partners at the partnership level, the IRS issued a notice
of deficiency to one of Bang’s partners for the 1983 year,

all eging a penalty of $272. 30 under forner section 6653(a)(1),
and “50 percent of the interest” due on the deficiency for the
1983 taxabl e year under fornmer section 6653(a)(2); the partner
filed a petition, and after a trial, this Court held that the
partner was liable for the additions to tax under section

6653(a) (1) and (2)).%

28(. .. continued)
it was asserted before a potential hearing.

The Court’s jurisdiction in a partner-level proceeding to
redetermne affected itens such as penalties does not extend to
t he partnership-item conponent of penalties. Partnership itens
are determ ned solely at the partnership level. Forner sec.
6221.

2ln Helbig v. Commi ssioner, T.C Menp. 2008-243, affd.
wi t hout published opinion 106 AFTR 2d 2010- 6820, 2010-2 USTC par.
50,692 (9th Cr. 2010), Helbig, a partner in the Contra Costa
partnership, clainmed deductions fromthe partnership on his 1983,
1984, and 1985 tax returns. After the Tax Court entered a
deci si on agai nst the Contra Costa partnership regarding the 1983,
1984, and 1985 tax years, the IRS issued deficiency notices to
Hel big in which the IRS asserted that Hel big owed penal ti es under
sec. 6653(a)(1l) and (2). Helbig petitioned the Tax Court, which
found that he was negligent.

(continued. . .)
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Mat hematically, the penalty is 50 percent of the interest
payabl e under section 6601(a) on the anmount of the underpaynment
due to negligence. The anount of interest payabl e under section
6601(a), for purposes of calculating the penalty agai nst Bang,
ran until the tax was assessed on March 27, 2006. The deficiency
notice did not notify Bang of the absol ute amount of the 50-
percent-of -i nterest penalty because the notice was issued on
March 13, 2006, 2 weeks before the interest period closed. See

Kanmhol z v. Comm ssioner, 94 T.C. 11, 12 (1990) (“In fact, the

anount [of the section 6653(a)(2) penalty] could not have been
determ ned when the notice was nail ed, since the anmount of
interest on which it was based had not been finally
determned.”). But the penalty was certainly invoked in the
deficiency notice. The first page of the notice of deficiency
(and the waiver form stated that “50% of interest on $2,636. 00"
woul d be due. The “Continuation Sheet” stated that the IRS

determned a “fifty (50) percent of the interest due on the part

29(. .. continued)

In Swanson v. Conmi ssioner, T.C Meno. 2009-31, Swanson, a
partner in California Jojoba Ventures, clainmed deductions from
the partnership on his 1983 tax return. In the partnership case
the partners agreed to be bound by Uah Jojoba | Research v.
Comm ssi oner, docket No. 7619-90. After Utah Jojoba I was
deci ded, the Tax Court in the California Jojoba Ventures case
sust ai ned the FPAA issued to California Jojoba Ventures. The IRS
i ssued notices of deficiency asserting that Swanson was |iable
for the sec. 6653(a)(1l) and (2) penalties. Swanson filed a Tax
Court petition, and the Court found that Swanson was not
negl i gent and should not be subject to the penalty.
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of the underpaynent that is due to negligence”. It also
expl ai ned how the penalty was cal cul ated: “The penalty is
figured on the earlier of the date of assessnent or the date the
tax was paid.”

Section 6330(c)(2)(B) provides that a taxpayer may contest
the underlying tax liability if the taxpayer “did not receive any
statutory notice of deficiency for such tax liability or did not
ot herwi se have an opportunity to dispute such tax liability.”

The question is whether the deficiency notice was “for” Bang s
liability for the 50-percent-of-interest negligence penalty. The
parties have not pointed us to any legal authority discussing
what it means for a statutory notice of deficiency to be “for” a
particular tax liability for the purpose of section
6330(c)(2)(B). Besides section 6330(c)(2)(B), there are other
provisions that require an evaluation of the relationship between
a statutory notice of deficiency and a particular tax liability.
Section 7522(a) requires a deficiency notice to “describe the
basis for, and identify the anmounts (if any) of, the tax due,

i nterest additional anounts, additions to the tax, and assessable
penalties included in such notice. An inadequate description
under the precedi ng sentence shall not invalidate such notice.”

In Burnside v. Comm ssioner, T.C. Mnp. 1994-308, the Tax Court

hel d that a deficiency notice explaining that the I RS had
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determ ned a penalty under section 6653(a)(1)(B),3% in an anpunt
equal to “50 percent of the interest due on the portion of the
under paynment attri butable to negligence”, was in conpliance with
section 7522(a).

Rul e 142(a) provides that the burden of proof falls on the
t axpayer wth respect to issues raised in the deficiency notice
and falls on the IRS with respect to issues raised in the answer.

In Farr v. Commi ssioner, T.C Meno. 1993-29, affd. w thout

publ i shed opinion 41 F.3d 1513 (9th Cr. 1994), the IRS issued a
notice of deficiency determning an addition to tax equal to “50
percent of the interest due on the portion of the underpaynent
attributable to negligence pursuant to sec. 6653(a)(1)(B).” The
Tax Court held that the taxpayer had the burden of proving she
was not |liable for the section 6653(a)(1)(B) penalty.

The deficiency notices in Burnside and Farr invoked section
6653(a) (1) (B) using words |ike those used in the deficiency
notice issued to Bang. 1In each case, this Court held that the
liability for the section 6653(a)(1)(B) penalty was sufficiently
described in the deficiency notices for the purpose of the rules
at issue in those cases.

The statenents in the notice of deficiency explaining the

50- percent -of -i nterest negligence penalty nmade the deficiency

%0Sec. 6653(a)(2) was renunbered (with miniml substantive
change) as sec. 6653(a)(1)(B) pursuant to TRA 1986 sec. 1503(a).
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notice “for” the penalty. Bang “received” the deficiency notice.
Therefore, Bang was not entitled to raise a challenge to the
anount of the penalty at the collection review hearing. W
sustain the Appeals officer’s determnation with respect to the
50- percent-of -i nterest penalty.

6. Fai | ure- To- Pay- Tax Penalty

The proposed | evy that was sustai ned by the Appeals officer
i ncl uded, anong other things, the anbunt of $13.18. Al we know
about this $13.18 is that the same anmount was listed on the IRS
record of its transactions with Bang for her 1983 incone tax year
as a failure-to-pay-tax penalty and that it was assessed on June
12, 2006. Two types of failure-to-pay-tax penalties appear in
the Internal Revenue Code, section 6651(a)(2) and section
6651(a)(3). Section 6651(a)(2) inposes a penalty for failure to
tinmely pay tax shown on the return on or before the date

prescribed for paynment.3 As Bang did pay the tax shown on her

31Sec. 6651(a)(2) provides:

SEC. 6651(a). Addition to the Tax.—1In case of failure--

* * * * * * *

(2) to pay the ampunt shown as tax on any return * * * on
or before the date prescribed for paynent of such tax (determ ned
with regard to any extension of tine for paynent), unless it is
shown that such failure is due to reasonabl e cause and not due to
willful neglect, there shall be added to the anmobunt shown as tax
on such return 0.5 percent of the anpbunt of such tax if the
failure is for not nore than 1 nonth, with an additional 0.5
percent for each additional nonth or fraction thereof during which
such failure continues, not exceeding 25 percent in the aggregate
* * %

(continued. . .)
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1983 return, the penalty is inapplicable to her. Section
6651(a) (3) inposes a penalty for the failure to tinely pay tax
t hat shoul d have been shown on the return if the taxpayer does
not pay the tax within 21 days of notice and demand for paynent

of the tax.32 Recall that Bang filed her 1983 tax return

31(...continued)
Sec. 6651(b)(2) provides:

SEC. 6651(b). Penalty Inmposed on Net Anmount Due.-—- For purposes of--

* * * * * *
*

(2) subsection (a)(2), the anobunt of tax shown on the return
shal I, for purposes of conputing the addition for any nonth, be
reduced by the amount of any part of the tax which is paid on or
bef ore the begi nning of such nmonth and by the ambunt of any credit
agai nst the tax which may be clained on the return * * *

To illustrate how the penalty is cal cul ated, assunme that a
t axpayer fails to pay $1,000 of tax shown on her return and due
on Apr. 15. The taxpayer does not pay the tax until Apr. 15 of
the follow ng year. The taxpayer would owe a failure to tinely
pay penalty of $60 (that is, $1,000 x 0.005 x 12).

32Sec. 6651(a)(3) provides:

SEC. 6651(a). Addition to the Tax.—1In case of failure--

* * * * * * *

(3) to pay the ampunt in respect of any tax required to be
shown on a return * * * which is not so shown * * * within 21
cal endar days fromthe date of notice and demand therefor * * *,
unless it is shown that such failure is due to reasonabl e cause
and not due to willful neglect, there shall be added to the anobunt
of tax stated in the such notice and demand 0.5 percent of the
amount of such tax if the failure is for not nore than 1 nonth,
with an additional 0.5 percent for each additional nonth or
fraction thereof during which such failure continues, not
exceedi ng 25 percent in the aggregate.

(conti nued. ..
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claimng a $12,500 deduction. Bang paid her tax liability as if
she was entitled to the $12,500 deduction. In 2005, the Court in
t he partnership-level proceeding determ ned that Bang and the
ot her partners were not entitled to the deductions they had
claimed. The IRS issued a deficiency notice to Bang on March 13,
2006. The deficiency notice did not include a determ nation
regarding the failure-to-pay-tax penalty. The IRS assessed the
$2,636 increase in tax and the underpaynent interest of
$21,553.52 on March 27, 2006. Bang paid the $2,636 increase in
tax (as well as the 5-percent negligence penalty), and the
paynent was received by the IRS 4 days later on May 12, 2006; but
the record does not state when a notice and demand for paynent
was issued to collect the $2,636. The IRS assessed a $13. 18

failure-to-pay-tax penalty on June 12, 2006 (an amount which is

32(. .. continued)
Sec. 6651(b)(3) provides:

SEC. 6651(b). Penalty Inmposed on Net Amount Due.-—- For Purposes of--

* * * * * * *

(3) subsection (a)(3), the anpbunt of tax stated in the
noti ce and demand shall, for the purpose of conputing the addition
for any nonth, be reduced by the anmount of any part of the tax
which is paid before the begi nning of such nonth.

To illustrate how the penalty is cal cul ated, assunme that a
t axpayer fails to pay $1,000 of tax not shown on her return (but
required to be shown on the taxpayer’s return) within 21 days of
the date of notice and demand for paynent of the tax. The
t axpayer does not pay the tax until 1 year follow ng the 21st day
after the date of notice and demand for paynent. The taxpayer
would owe a failure to tinmely pay penalty of $60 (that is, $1,000
x 0.005 x 12).
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0.5 percent of $2,636). The IRS then notified Bang on August 23,
2006, that it would levy to collect an anount that included the
$13.18. The Appeals officer refused to consider any of Bang's
argunents at the adm nistrative hearing, asserting that all of
the argunents were about liability and that the argunents were
i nproper because Bang had a prior opportunity to dispute her
l[tability. The IRS did not explain in its notion for summary
j udgnment why Bang had a prior opportunity to dispute the fail ure-
to-file penalty, or alternatively, why the determ nation of the
Appeal s of ficer should be sustained wth respect to the |evy of
the failure-to-file penalty. Nor did the IRS provide any facts
through affidavits or other attachnents to its notion that rel ate
to this penalty, such as whether and when the IRS i ssued a notice
and demand for paynent of the $2,636. Under these circunstances,
we w il deny the notion for summary judgnment to the extent that
it asks us to sustain the determ nation of the Appeals officer
regardi ng the exi stence or anmount of Bang's liability for the
$13.18 failure-to-pay-tax penalty.

Concl usi on

Respondent’s notion for sunmary judgnment will be granted in

part and denied in part.

An appropriate order

will be issued.




