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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

DAWSON, Judge: This case was assigned to Special Trial
Judge Stanley J. Gol dberg pursuant to the provisions of section

7443A(b) (4), in effect at the tinme the petition was filed in this
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case, and Rules 180, 181, and 183.! The Court agrees with and
adopts the opinion of the Special Trial Judge, as set forth
bel ow.

OPI NI ON OF THE SPECI AL TRI AL JUDGE

GOLDBERG, Special Trial Judge: Respondent determ ned the

follow ng deficiencies in petitioners’ Federal inconme taxes and
additions to tax for the respective taxable years:
Additions to Tax

Sec. Sec. Sec. Sec.
Year Defi ci ency 6653(a)? 6653(a)(1)? 6653(a)(2)? 6659

1978 $3, 834 $192 n/ a n/ a $1, 150
1979 4,420 221 n/ a n/ a 1, 326
1980 6, 024 301 n/ a n/ a 1, 807
1981 8, 143 n/ a $407 3 2,443

1980 As in effect for petitioners’ taxable years 1978, 1979, and

2As in effect for petitioners’ taxable year 1981.

350 percent of the interest due on the deficiency of $8,143.
Respondent further determ ned that the entire anmount of the
deficiency for each year is subject to the increased rate of
i nterest charged on “substantial underpaynments attributable to

tax notivated transacti ons” under section 6621(c):?.

Unl ess ot herwi se indicated, section references are to the
I nternal Revenue Code in effect during the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

’Ref erences to sec. 6621(c) are to sec. 6621(c) as in effect
wWith respect to interest accruing after Dec. 31, 1986. See Tax
Ref orm Act of 1986 (TRA 1986), Pub. L. 99-514, sec. 1511(d), 100
Stat. 2746. For interest accruing before that date, but after
Dec. 31, 1984, a nearly identical provision was codified at sec.

(continued. . .)
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In their petition, petitioners dispute all of the
determ nati ons made by respondent in the notice of deficiency,
and petitioners further argue that the statute of limtations
bars the assessnent and collection of the taxes for each of the
years. Petitioner Donald J. Barnes (M. Barnes) and respondent
have settled all of the issues in this case as they pertain to
M. Barnes and have filed a stipulation of settled issues.
Petitioner Beverly A Edwards (petitioner) has conceded that (1)
the adjustnents in the notice of deficiency underlying the
anmounts of the deficiencies are correct; (2) the statute of
[imtations does not bar the assessnent and collection of the
taxes in this case; and (3) petitioner is not entitled to a
deduction for a theft |loss as asserted in the Second Armendnment to
Petition. 1In the first Amendnent to Petition, petitioner alleges
that she is entitled to relief fromjoint liability pursuant to
section 6015(b), (c), or (f), relief which respondent denied on

or about February 27, 2003.° Thus, the remaining issues for

2(...continued)
6621(d). See TRA 1986 sec. 1511(c)(1)(A), 100 Stat. 2744,
Deficit Reduction Act of 1984, Pub. L. 98-369, sec. 144(a), (c),
98 Stat. 682, 684. Sec. 6621(c) was repealed in 1989 with
respect to returns due after Dec. 31, 1989. Omi bus Budget
Reconciliation Act of 1989 (OBRA 1989), Pub. L. 101-239, sec.
7721(b), (d), 103 Stat. 2399, 2400.

®Respondent treated petitioner’s first Anmendnent to Petition
as petitioner’s request for relief under sec. 6015, and
respondent’s Appeals Ofice subsequently denied petitioner
relief.
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decision in this case are, with respect to petitioner alone: (1)
Whet her petitioner is liable for the section 6653 addition to tax
for negligence in each year in issue; (2) whether petitioner is
liable for the section 6659 addition to tax for valuation
overstatenments in each year; (3) whether petitioner is liable for
the increased rate of interest under section 6621(c) that is
applied with respect to tax notivated transactions; and (4)
whet her petitioner is entitled to relief fromjoint and several
liability pursuant to section 6015.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The first, second, third, and fourth stipulation of facts and the
attached exhibits are incorporated herein by this reference.
Petitioner resided in Placerville, California, on the date the
petition was filed in this case.

| . VWalter J. Hoyt, 11l and River City Ranches #1

The parties stipulated certain facts for purposes of this
case that provide a background for the partnership itens on
petitioner’s return, facts that concern Walter J. Hoyt, 11l (M.
Hoyt) and the partnership R ver Cty Ranches, also known as River
Cty Ranches #1 (RCR #1). The following is a summary of a
portion of the stipulated facts that are supported by the record:

M. Hoyt’'s father was a prom nent breeder of Shorthorn

cattle, one of the three major breeds of cattle in the United
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States. In order to expand his business and attract investors,
M. Hoyt’'s father had started organi zing and pronoting cattle
breedi ng partnerships by the |late 1960s. Before and after his
father’s death in early 1972, M. Hoyt and other nenbers of the
Hoyt famly were extensively involved in organizing and operating
numerous cattle breeding partnerships. From about 1971 through
1998, M. Hoyt organi zed, pronoted to thousands of investors, and
operated as a general partner nore than 100 cattle breeding
partnerships. M. Hoyt al so organi zed and operated sheep
breedi ng partnerships in essentially the sane fashion as the
cattle breeding partnerships (collectively the *investor
partnerships”). Each of the investor partnerships was marketed
and pronoted in the sane nanner.

Begi nning in 1983, and until renoved by this Court due to a
crimnal conviction, M. Hoyt was the tax matters partner of each
of the investor partnerships that are subject to the provisions
of the Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA)
Pub. L. 97-248, 96 Stat. 324. As the general partner managi ng
each partnership, M. Hoyt was responsible for and directed the
preparation of the tax returns of each partnership, and he
typically signed and filed each return. M. Hoyt al so operated
tax return preparation conpanies, variously called “Tax O fice of
WJ. Hoyt Sons”, “Agri-Tax”, and “Laguna Tax Service”, that

prepared nost of the investors’ individual tax returns during the
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years of their investnents. Petitioner’s 1981 return, on which
t he deduction and credits appeared that underlie the deficiency
in each year in issue in this case, was prepared and signed by
M. Hoyt. From approximately 1980 through 1997, M. Hoyt was a
licensed enrolled agent, and as such he represented nany of the
i nvestor-partners before the Internal Revenue Service (IRS)
before he was disbarred as enrolled agent in 1998.

Begi nning in February 1993, respondent generally froze and
st opped issuing incone tax refunds to partners in the investor
partnerships. The IRS issued prefiling notices to the investor-
partners advising themthat, starting with the 1992 taxable year,
the RS woul d disallow the tax benefits that the partners cl ai ned
on their individual returns fromthe investor partnerships, and
the RS woul d not issue any tax refunds these partners m ght
claimattributable to such partnership tax benefits.

Al so beginning in February 1993, an increasing nunber of
i nvestor-partners were becom ng disgruntled with M. Hoyt and the
Hoyt organi zation. Many partners stopped naking their
partnership paynents and withdrew fromtheir partnerships, due in
part to respondent’s tax enforcenment. M. Hoyt urged the
partners to support and remain |loyal to the organization in
challenging the IRS s actions. The Hoyt organization warned that
partners who stopped nmaking their partnership paynents and

w thdrew fromtheir partnerships would be reported to the IRS as
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havi ng substantial debt relief inconme, and that they woul d have
to deal with the IRS on their own.

On June 5, 1997, a bankruptcy court entered an order for
relief, in effect finding that WJ. Hoyt Sons Managenent Conpany
and WJ. Hoyt Sons M.P were both bankrupt. |In these bankruptcy
cases, the United States Trustee noved in 1997 to have the
bankruptcy court substantively consolidate all assets and
liabilities of alnost all Hoyt organization entities and the many
Hoyt investor partnerships. This consolidation included all the
i nvestor partnerships. On Novenber 13, 1998, the bankruptcy
court entered its Judgnent for Substantive Consolidation,
consolidating all the above-nentioned entities for bankruptcy
purposes. The trustee then sold off what |ivestock the Hoyt
organi zati on owned or nmanaged on behalf of the investor
part ner shi ps.

M. Hoyt and others were indicted for certain Federal
crinmes, and a trial was conducted in the U S. District Court for
the District of Oregon. The District Court described M. Hoyt’s
actions as “the nost egregious white collar crine commtted in
the history of the State of Oregon.” M. Hoyt was found guilty
on all counts, and as part of his sentence in the crimnal case
he was required to pay restitution in the amunt of $102 mllion.
Thi s anpbunt represented the total anmount that the United States

determ ned, using Hoyt organi zation records, was paid to the Hoyt
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organi zation from 1982 through 1998 by investor-partners in
various investor partnerships, including the partnership RCR #1.

RCR #1, which had been organi zed and pronoted by M. Hoyt as
a sheep breedi ng partnership, had begun operating in 1981. M.
Hoyt was responsible for and directed the preparation of RCR #1's
partnership incone tax return for 1981, although he may not have
prepared the return personally.

Bar nes Ranches was a sheep breedi ng busi ness owned and
operated by David Barnes and April Barnes. David Barnes had
experience in breeding several breeds of purebred sheep,

i ncl udi ng Hanpshires, Ranbouillets, and Suffol ks. Randy Barnes,
who had acquired a degree in agricultural business managenent in
1985, began working for Barnes Ranches in that year to handl e the
sheep breeding and feeding prograns. By the late 1980's, David
Barnes, along with Randy Barnes, had acquired very good
reputations in purebred sheep breeding circles and were generally
considered to be anong the country’s top breeders of Ranbouill et
and Suffolks. During the 1980s, Barnes Ranches typically would
enter annually from20 to 25 of their best yearling sheep in
various national purebred sheep shows around the country, and
their sheep often won awards at these shows.

M. Hoyt and David Barnes created docunents that purported
to represent transactions in which RCR #1 purchased sheep from

Bar nes Ranches. These docunents included a “livestock bill of
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sale”, a “full recourse prom ssory note”, a “certificate of
assunption of primary liability”, a “sharecrop operating
agreenent”, and a “security agreenent--regi stered sheep”
(collectively the “sheep sale agreenents”). The sheep sale
agreenents purported to docunent the purchase of registered

pur ebred Ranbouill et and Suffol k breeding ewes from Bar nes
Ranches. Wiile M. Hoyt and David Barnes were the principal

i ndividuals involved with the sheep sal e agreenents, M. Hoyt and
the Barnes famly were not independent parties acting at arnis

I ength insofar as RCR #1's sheep breeding activities were
concerned. M. Hoyt signed “assunption agreenents” on behal f of

i ndi vidual partners with respect to RCR #1's prom ssory notes.
There are no bills of sale, certificates of assunption,
partnership agreenents, or prom ssory notes that were signed by
partners other than M. Hoyt.

Under the sharecrop agreenents, Barnes Ranches purportedly
obligated itself to undertake all nmanagenment with respect to the
sheep partnershi ps’ breedi ng of sheep, paynent of expenses, and
provi sion of stud ram services. |In exchange, Barnes Ranches was
to receive all lanbs produced and culls. The terns of the
sharecrop agreenents required Barnes Ranches to mai ntai n adequate
records allowing it to identify at all times RCR #1's breeding
sheep; to manage RCR #1's breedi ng sheep (which Barnes Ranches

purportedly did in a commngled flock with the Barnes’ own
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sheep); to increase the nunber of RCR #1's breedi ng sheep by a
net 5 percent each year; and to replace any ewe that could no
| onger serve as a breeding ewe with another ewe of a specified
quality. RCR #1 received a livestock bill of sale from Barnes
Ranches identifying the breeding sheep all egedly purchased by the
partnership. According to the docunents, RCR #1 agreed to pay
$455, 100 for a total of 401 sheep.

1. Petitioner, M. Barnes, and Their | nvestnent

Petitioner began taking college courses in 1963, after
graduating from hi gh school, and continued doing so until she
recei ved her undergraduate degree in psychology in 1984. Her
education was primarily in the sciences and humanities, but it
i ncl uded accounting courses that she attended around 1964, as
wel | as other business and | egal courses. From approximtely
1966 t hrough 1970, petitioner worked as a secretary for the
California Departnment of Rehabilitation. 1In 1970 and 1971
petitioner was enployed in the Pentagon. After several years
out si de the workforce, petitioner worked as a secretary for the
California State University, Sacranento, from approxi mately 1975
t hrough 1986. In 1986, petitioner began working as a secretary
for the California State Departnment of Corrections. |In 1990, she
was pronoted to the position of budget anal yst, where she

remai ned until she retired fromthe State of California in 2000.
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In 1966, petitioner married M. Barnes, who is the younger
brot her of David Barnes, when both petitioner and M. Barnes were
approxi mately 21 years old. M. Barnes then received an
under gr aduat e degree i n personnel nmnanagenent from Sacranento
State College in 1969. 1In 1981, M. Barnes was enpl oyed by the
State of California as a personnel analyst. During the years of
their marriage, petitioner and M. Barnes al ways di scussed maj or
deci si ons, such as purchasing a house, car, and other |arge
expenditures. Prior to their separation in 1982, M. Barnes and
petitioner maintained a joint checking account. They both
deposited their paychecks into this account, and petitioner
general ly was responsi ble for paying the household bills fromit.
Petitioner and M. Barnes filed joint Federal income tax returns
from 1966 through at |east 1984. In the years 1978, 1979, 1980,
and 1981, they reported total conbined incone of $30, 610,
$34, 126, $42,032, and $45, 078, respectively.* Petitioner’s
separate wage i ncone during each of these years was $11, 387
$12, 713, $15,906, and $16, 708, respectively. The 1978, 1979, and
1980 joint returns were prepared by independent accountants or
tax return preparation services unaffiliated with M. Hoyt.

Starting with the 1981 return and continuing through at | east

“The total inconme of $45,078 for 1981 is the incone reported
by petitioner and M. Barnes prior to subtracting the partnership
| oss of $29, 520.
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1995, the joint returns and the separate returns filed by
petitioner were prepared by M. Hoyt or one of his tax services.

In 1981, petitioner and M. Barnes net with M. Hoyt
concerning a possible investnent in a Hoyt investor partnership.
M. Barnes had known M. Hoyt for many years prior to the tine
that petitioner and M. Barnes made their investnent in 1981, and
M. Barnes knew that M. Hoyt had been involved in cattle
ranching. Prior to her nmeeting with M. Hoyt, petitioner
believed that David Barnes was interested in raising sheep and
that he was interested in expandi ng what essentially was his
hobby into a commerci al sheep ranching operation. Petitioner
believed that David Barnes was working wwth M. Hoyt in
devel opi ng a business related to sheep ranching, and petitioner
knew t hat David Barnes wanted petitioner and M. Barnes to speak
with M. Hoyt about this business. As a result of the 1981
nmeeting, petitioner and M. Barnes made the decision to invest in
one of the sheep partnerships organi zed and pronoted by M. Hoyt,
namely RCR #1. Petitioner and M. Barnes did not invest any cash
at the time they initially decided to nake the investnent.
| nstead, the invested funds were obtained using the tax refunds
that M. Hoyt hel ped secure by preparing tax fornms for petitioner
and M. Barnes. Petitioner and M. Barnes agreed that M. Hoyt
woul d retain 75 percent of the tax refunds that they were to

receive, and that petitioner and M. Barnes would receive the
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remai ning 25 percent. Prior to making her investnent, petitioner
did not independently investigate RCR #1--she did not review or
physically visit its business operations, and she did not seek
out si de advice concerning it. The only sheep connected with
Davi d Barnes that she saw prior to her investnent were
approxi mately 10 sheep that were | ocated on David Barnes’s
property, sheep that petitioner believed were being raised by
David Barnes and his daughter as a “4-H or “Future Farners”
proj ect.

For taxable year 1981, RCR #1 issued a Schedul e K-1
Partner’s Share of Inconme, Credits, Deductions, Etc., in
connection with petitioner’s and M. Barnes’s investnent in that
partnership. The schedule, which was addressed solely to M.
Barnes, reflected capital contributions during the year of
$30, 020; partner’s share of nonrecourse liabilities of $119, 943;
a flowt hrough ordinary | oss of $29,520; and basis of $151,600 in
property eligible for the investnent tax credit (ITC).

At the tinme of the neeting wth M. Hoyt in 1981, petitioner
and M. Barnes were having marital difficulties. |In 1982,
petitioner and M. Barnes separated and began |iving apart, and
in 1986 they were divorced. At the tine of the separation, M.
Barnes renained in the marital hone with the coupl e’ s daughter,

and petitioner noved into an apartnent.
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Around the tine of petitioner’s divorce in 1986, she was
informed that her partnership interest had been transferred from
RCR #1 to a simlar but separate partnership, R ver Cty Ranches
#4 (RCR #4). Around this sane tine, petitioner personally began
maki ng substantial periodic cash paynents to RCR #4; these
paynments were in addition to the indirect paynents that
petitioner was nmaking to RCR #4 in the formof the tax refund
checks that were being negotiated on her behalf. Petitioner
continued investing in RCR #4 through at |east 1995, and she
continued claimng |losses wth respect to that investnent on her
income tax returns through that year.

By |letter dated June 9, 1995, petitioner was notified by the
Portl and, Oregon, office of the Federal Bureau of Investigation
(FBI') that the FBI and United States Postal |nspection Service
wer e:

conducting an investigation into allegations that WJ.

Hoyt & Sons and its affiliated entities, and certain

associ at ed i ndi vidual s, engaged in conduct and/or

practices that nmay be viol ations of federal crimnal

fraud statutes.

Attached to this letter was a questionnaire pertaining to
petitioner’s involvenent in “one or nore of the WJ. Hoyt & Sons
i nvestnment prograns.” Petitioner conpleted portions of this
guestionnaire. In answer to the question “How did you first hear

of Hoyt & Sons or any of its related entities”, petitioner

responded “Rel atives were involved in |ivestock business and were
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personal friends of Hoyt famly.” Petitioner stated that her
first contact with Hoyt & Sons was through a sal es presentation
that was attended by herself, M. Barnes, and M. Hoyt.
Petitioner stated that she and M. Barnes were told at this
meeting that “W would be investing in sheep/livestock; buying,
raising, selling; and investing in ranch properties and
equi pnent, feed and grain.” Petitioner stated that she and M.
Bar nes invested $20,000 in the partnership RCR #4 in 1980, and
that the noney was provided in the formof a cashier’s check from
personal savings and/or from“income tax recapture”.® Petitioner
further stated that she made the investnent because:

It sounded |ike a reasonabl e i nvestnent opportunity;
one that we could follow and participate in |ocally.
Initially as limted partners, it was considered a
passi ve partnership.
Petitioner stated that she “started out as a |limted partner and
remai ned so for 7 or 8 years”, and as of 1995 she was “still an
active partner”. Finally, petitioner stated in the
guestionnaire:
It really disgusts ne that a nunber of “partnership
dropouts” are engagi ng in such subversive activities to
destroy the Hoyt partnerships. These people apparently
di d not understand the partnerships or perhaps had
expectations that exceeded what is real. The tax

matters have been a horror, nostly because [the] IRS
keeps changing the tax laws and thus attenpts to

°The record establishes that the neeting was in 1981 rather
than 1980; that petitioner and M. Barnes initially invested in
RCR #1; and that they did not invest any cash in the partnership
at the time of the initial investnent.
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underm ne people sinply trying to conduct a legitimte
and productive busi ness.

In July 2001, petitioner testified in a proceeding in this
Court concerning her involvenent in the Hoyt partnerships.® In
this prior testinony, petitioner stated that when she and M.
Barnes made the investnment, she was “drawn into” it because of
t he invol verent of the Barnes famly, but that she felt that she
woul d be supporting the famly operation and that it was her
“understanding that it was an investnent in ranching * * * for
the long ternf, one that would involve “sonme tax advantages”.
Petitioner further stated that she and M. Barnes “signed the
papers to enter the investnment”. Finally, petitioner testified
that she believed at the tinme of the initial investnment with M.
Barnes that she was investing in “an overall ranching business”.

Petitioner is enployed by a wi nery naned Madrona Vi neyards,
where she is receiving nmonthly wages of $757. In addition,
petitioner is receiving pension income of approximtely $2,186
per nonth. Petitioner lives with Lawence Edwards (M. Edwards),
whom she married in 1997, in a residence that they purchased in
1991 for $225,000. Petitioner’s only long-term debt obligations
are the nonthly nortgage paynent on the residence, her portion of

which is $360, and a nonthly paynment on a 2001 Jeep Cherokee of

5The opi nion of the Court in that proceeding, which involved
numer ous consolidated cases, is River Cty Ranches #1 Ltd. v.
Commi ssioner, T.C Meno. 2003-150.




- 17 -
$295. Petitioner and M. Edwards do not financially support any
dependents. The conbi ned wage and sal ary i nconme of petitioner
and M. Edwards, who is enployed as an environnental consultant
and community coll ege teacher, was approximately $70,000 in both
2001 and 2002. Petitioner has individual retirenment accounts
wi t h bal ances of $3,895, $15, 745, and $1,595; a savings account
with a bal ance of $3,335; and a checking account with a bal ance
of $1,635. Finally, petitioner owes approxi mately $8,900 on
credit card accounts, and she estimates her total nonthly |iving
expenses to be $2, 748.

[11. Petitioner’'s 1981 Tax Return and the | TC Carrybacks

Petitioner filed a joint Federal incone tax return with M.
Barnes for the taxable year 1981. On the return, petitioner
claimed a deduction for an ordinary |oss from RCR #1 of $29, 520.
Thi s deduction offset the conbined wage i nconme of $45, 078,
resulting in an adjusted gross incone of $15,558. In addition to
t he deduction, petitioner reported a qualified investnent of
$151, 600 on a Form 3468, Conputation of Investnent Credit,
resulting in a tentative | TC of $15,160. Petitioner applied $287
of this credit against the 1981 tax liability, reducing the tax
liability to zero. The 1981 return refl ected an over paynment
resulting in a refund of $8, 257.

In addition to the 1981 return, petitioner filed a Form

1045, Application for Tentative Refund, on which she requested
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refunds for 1978, 1979, and 1980 based upon a carryback of the
unused 1981 ITC. In each respective year, a credit in the anount
of $4,053, $4,610, and $6, 209 was applied, resulting in a tax
liability of zero, $223, and $949, and refunds of $3, 834, $4, 420,
and $6, 025.

The conbi ned wage i ncone reported on the joint returns filed
by petitioner for taxable years 1978, 1979, 1980, and 1981
total ed $151,564. After filing the 1981 return and the Form
1045, petitioner’s clainmed total tax liability for these four
years was $1,172. The refunds reflected on the return and the
Form 1045 total ed $22, 536.

Petitioner signed both the 1981 joint return and the Form
1045. Petitioner reviewed the 1981 return before signing it.
Petitioner, however, did not ask M. Barnes or M. Hoyt, or any
i ndependent tax adviser, how the $29,520 | oss was cal cul at ed.

Nor did petitioner make any inquiries concerning how such a | oss
coul d be generated when she and M. Barnes had not invested any
cash in the partnership as of that date.

After auditing RCR #1, respondent disallowed the partnership
loss clainmed by RCR #1 in 1981. 1In the notice of deficiency
underlying this case, respondent determ ned the deficiencies and
additions to tax listed in detail above, based upon the
di sal | owance of RCR #1's 1981 partnership | oss and the rel ated

| TC carryback from 1981 to 1978, 1979, and 1980.
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Evi dentiary | ssues

As a prelimnary matter, we address evidentiary issues
rai sed by the parties in the stipulations of facts. First, both
parties reserved objections in the stipulations on the grounds of
rel evancy: Petitioner reserved an objection to Exhibit 17-R and
respondent reserved objections to Exhibits 400-P through 476-P,
Exhi bits 478-P through 490-P, and paragraphs 10, 11, and 12 of
the Fourth Stipulation of Facts. Federal Rule of Evidence 4027
provi des the general rule that all relevant evidence is
adm ssi ble, while evidence which is not relevant is not
adm ssible. Federal Rule of Evidence 401 provides that
“‘ Rel evant evidence’ neans evidence having any tendency to make
t he exi stence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable than
it would be without the evidence.” Wile certain of the exhibits
and stipulated facts are given little to no weight in our finding
of ultimate facts in this case, we hold that the exhibits and
stipulated facts neet the threshold definition of “relevant
evi dence” under Federal Rule of Evidence 401, and that the
exhibits and stipulated facts therefore are adm ssi bl e under

Federal Rul e of Evidence 402.

"The Federal Rules of Evidence are applicable in this Court
pursuant to section 7453 and Rule 143(a).
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Next, respondent reserved hearsay objections to Exhibits
400- P, 401-P, 405-P, and 478-P. W need not address these
obj ections, however, because they were w thdrawn by respondent in
hi s opening brief.

Finally, respondent reserved an objection to Exhibit 402-P
on the grounds that the exhibit is inconplete. Again, while the
i nconpl ete nature of the docunent affects the weight that it is
accorded in our findings, we overrule respondent’s objection and

hold that the exhibit is adm ssible. See, e.g., Goichman v.

Conmi ssioner, T.C. Menp. 1987-489 n. 12.

1. Neqgl i gence

Wth respect to each of the years in issue, section 6653
i nposes one or nore additions to tax on certain underpaynents
attributable to negligence or intentional disregard of rules and
regul ations. Wth respect to petitioner’s taxable years 1978,
1979, and 1980, the addition to tax under section 6653(a) is
equal to 5 percent of the entire anount of an underpaynent if any
part of the underpaynent is due to negligence or intentional
di sregard of rules or regulations. Wth respect to petitioner’s
taxabl e year 1981, the addition to tax under section 6653(a)(1)
is the sane as that inposed under the former section 6653(a).
However, with respect to that year, section 6653(a)(2) provides
for a further addition to tax equal to 50 percent of the interest

due on only that portion of the underpaynent that is attributable
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to negligence or intentional disregard of rules or regulations.
Wth respect to each of the years in issue, an “underpaynent” is
defined, as applicable in this case, to be equal to the anmount of
any deficiency. Sec. 6653(c)(1).

Negl igence is defined as the “lack of due care or failure to
do what a reasonable and ordinarily prudent person would do under

the circunstances.” Neely v. Conm ssioner, 85 T.C. 934, 947

(1985) (quoting Marcello v. Conmm ssioner, 380 F.2d 499, 506 (5th

Cr. 1967), affg. in part and remanding in part on another ground

43 T.C. 168 (1964)); see Allen v. Conm ssioner, 925 F.2d 348, 353

(9th Cr. 1991), affg. 92 T.C. 1 (1989). Negligence is
determ ned by testing a taxpayer’s conduct against that of a

reasonabl e, prudent person. Znuda v. Conm ssioner, 731 F.2d

1417, 1422 (9th Gr. 1984), affg. 79 T.C. 714 (1982). Courts
generally |l ook both to the underlying investnent and to the
taxpayer’s position taken on the return in evaluating whether a

t axpayer was negligent. Sacks v. Conmm ssioner, 82 F.3d 918, 920

(9th Gr. 1996), affg. T.C. Menp. 1994-217.
The Comm ssioner’s decision to inpose the negligence

addition to tax is presunptively correct. Collins v.

Conmm ssi oner, 857 F.2d 1383, 1386 (9th Cr. 1988), affg. D ster

v. Conm ssioner, T.C. Menob. 1987-217; Hansen v. Conm ssioner, 820

F.2d 1464, 1469 (9th Gr. 1987). A taxpayer has the burden of

proving that respondent’s determ nation is erroneous and that she
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did what a reasonably prudent person woul d have done under the

circunstances. See Rule 142(a); Hansen v. Conm Ssioner, supra;

Hall v. Conmm ssioner, 729 F.2d 632, 635 (9th Gr. 1984), affg.

T.C. Meno. 1982-337; Bixby v. Commi ssioner, 58 T.C. 757, 791

(1972) .8

A central thenme in petitioner’s argunents concerning sever al
issues in this case, including whether she was negligent, is her
assertion that she was not an investor in RCR #1. W therefore
address this factual issue before addressing petitioner’s
ltability for the additions to tax for negligence.

There is little docunentary evidence in the record
concerning the initial investnent in RCR #1 by M. Barnes and
petitioner. Most notably, none of the original partnership
agreenents were received into evidence. Thus, there is no
docunent ary evidence corroborating petitioner’s assertion that
she did not sign the original docunents. The record does include
a Schedule K-1 that was issued by RCR #1 to M. Barnes in 1981.
Petitioner argues that this docunent shows that she was not an
investor in the partnership. Based on the record as a whol e,

however, we decline to give the Schedule K-1 such significant

8Sec. 7491, as currently in effect, shifts the burden of
production and/or proof to the Comm ssioner in certain
situations. However, this section is not applicable in this case
because the underlying exam nation did not commence after July
22, 1998. Internal Revenue Service Restructuring and Reform Act
of 1998, Pub. L. 105-206, sec. 3001(c), 112 Stat. 727.
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wei ght: The om ssion of petitioner’s nanme coul d have been due to
any of a nunber of reasons, such as an oversi ght by the person
who prepared the Schedule K-1. In short, this docunent standing
al one does not corroborate petitioner’s assertion that she was
not an investor in RCR #1.

Aside fromthe Schedule K-1, the primary evidence in the
record that petitioner was not an investor in RCR #1 is
petitioner’s own testinony. In her testinony, petitioner
admtted that she was at the investnent sales neeting with M.
Barnes and M. Hoyt. Petitioner, however, stated that she was
“sort of there in body but not really in spirit or mnd’, because
she was preoccupied with the state of her marriage and because
she was worried about her daughter. Petitioner neverthel ess
testified in great detail concerning certain aspects of this
meeting. For exanple, petitioner testified that she recalled the
posture of herself and M. Barnes in their chairs, and she stated
that M. Hoyt “wasn’t even meking eye contact with nme that nuch”.
She al so stated that she recalled M. Hoyt’'s nentioning that he
was an enroll ed agent, at which point petitioner, according to
her testinony, asked himwhat an enrolled agent was. Petitioner
further stated that she did not realize, at the tine the neeting
took place, that M. Hoyt was attenpting to convince petitioner
and M. Barnes to make an investnent in the partnership. On the

ot her hand, petitioner testified that she does recall M. Hoyt’'s
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mentioning that there were tax benefits of making such an
investnment. Petitioner testified that she inquired into the
legality of these tax benefits.

We do not accept petitioner’s testinony as reliable evidence
concerning the neeting with M. Hoyt, a neeting that occurred
approximately 22 years prior to trial. The testinony is self-
serving and uncorroborated, and we therefore are not required to

accept it as credible evidence. See N edringhaus v.

Comm ssioner, 99 T.C 202, 212, 219-220 (1992); Tokarski V.

Conm ssioner, 87 T.C. 74, 77 (1986). Furthernore, we find

certain details provided by petitioner to be contradictory. For
exanple, while petitioner testified that she did not want to be
at the neeting and that she was conpletely uninterested in the
subj ect matter being discussed, she testified that she recalls
t hat she asked specific questions concerning M. Hoyt’s
credentials and the legality of the investnent. W also do not
accept that petitioner, with her |evel of education and
background, woul d have been present at the sales neeting w thout
realizing it was in fact an attenpt to sell petitioner and M.
Bar nes an i nvest nent.

Petitioner further testified that she was unaware that M.
Bar nes signed any investnent papers prior to the tine they filed
their 1981 joint return: It was only when she signed the return

that she learned M. Barnes had decided to invest in the
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partnership. Petitioner stated that she did not consider herself
an investor in the partnership until the tine of her divorce.
Around that time, petitioner had approached April Barnes to
inquire into the status of the investnent. Petitioner asserts
that April Barnes informed her that she “could not” |eave the
partnership, and that petitioner was subsequently forced into
accepting her status as an investor because of certain docunents
whi ch she was told she had signed, but with respect to which she
had no nenory. Petitioner testified that she “had to” continue
claimng Hoyt-related | osses from 1981 through 1995.

We do not accept these assertions by petitioner. Firstly,
petitioner’s version of events presented in her testinony and on
brief are belied by the version of events that she provided to
the FBI in 1995. 1In responding to the FBI questionnaire,
petitioner very clearly held herself out to be a willing partner
in the Hoyt partnership. She stated that she had been a partner
since 1980, and she defended the validity of her investnent and
t he Hoyt organization. Petitioner never stated that her status
as a partner started only after her divorce. Petitioner also
deri ded certain investors who had previously deci ded to abandon
their interests in the partnershi ps as engagi ng in “subversive

activities”.
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Secondly, the version of events presented by petitioner in
her prior testinony, discussed in detail above,® also clearly
indicates that petitioner considered herself an investor in 1981.
Wil e she stated that her decision to invest was influenced by
famly ties, she also stated that she understood that she was
maki ng a long-terminvestnent and that she signed docunents
relating to that investnent.

Finally, certain of petitioner’s assertions at trial and on
brief are also contradicted by the facts alleged in the first
Amendnent to Petition in which petitioner set forth her claimfor
section 6015 relief. In this pleading, while petitioner did
all ege that she “did not have any real choice in the investnent,
but was drawn into the investnent by Don Barnes to support the
fam |y business”, she also alleged that “At the tine of the
i nvestnent, [she] understood that the investnent was a long term
retirenment investnment in the famly ranching enterprise, as well
as sone tax advantages associated with the investnent”. This
|atter allegation contradicts petitioner’s assertion at trial and
on brief that she did not realize that an investnent had been
made until the tax return was filed. Even nore contradictory is
petitioner’s allegation in the pleading that, when she and M.
Barnes “originally signed the partnership docunents, they were

advi sed by Jay Hoyt that they were signing on as ‘Limted

9See di scussion infra note 10.



- 27 -
Partners’”. Petitioner now denies signing any partnership
docunents. 10

Based on the record as a whole, we conclude that petitioner
was an investor in the partnership RCR #1, and that she invested
in the partnership in 1981.

Petitioner argues that she is not liable for the negligence
additions to tax because she had “reasonabl e cause for tax clains
on the subject returns” and that she nmade “reasonable inquiries
into ascertaining the nature of the claimand received assurances
of its accuracy.” In support of this argunent, petitioner
asserts that she reasonably relied on M. Hoyt to accurately
prepare her returns.

Good faith reliance on professional advice concerning tax

|aws may be a defense to the negligence penalties. United States

v. Boyle, 469 U S. 241, 250-251 (1985). However, “Reliance on
pr of essi onal advice, standing alone, is not an absol ute defense

to negligence, but rather a factor to be considered”. Freytag v.

Comm ssioner, 89 T.C. 849, 888 (1987), affd. 904 F.2d 1011 (5th

Cr. 1990), affd. 501 U S. 868 (1991). 1In order to be considered

as such, the reliance nust be reasonable. [d. To be objectively

Simlar contradictory statements were nmade in the initial
petition signed by both petitioner and M. Barnes. 1In the
petition, petitioner alleges that she was a general partner in
RCR #1 (as well as another partnership, River Cty Ranches #2)
during 1981, and that she was personally liable on a note in the
amount of $116, 780 related to her partnership investnent.
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reasonabl e, the advice generally must be from conpetent and
i ndependent parties unburdened with an i nherent conflict of

interest, not fromthe pronoters of the investnent. Goldnman v.

Conmm ssioner, 39 F.3d 402, 408 (2d Cr. 1994), affg. T.C. Meno.

1993-480; LaVerne v. Conmi ssioner, 94 T.C 637, 652 (1990), affd.

wi t hout published opinion sub nom Cowl es v. Conm ssioner, 949

F.2d 401 (10th Cr. 1991), affd. w thout published opinion 956
F.2d 274 (9th Gr. 1992); Rybak v. Conm ssioner, 91 T.C. 524, 565

(1988); Edwards v. Conm ssioner, T.C Meno. 2002-169.

It is clear in this case that the advice petitioner
received, if any, concerning the itens resulting in the
deficiencies was not objectively reasonable. First, we note that
petitioner has not established that she received any advice at
all concerning the deduction and credits. Al though petitioner
relied on M. Hoyt to prepare the return and the tentative refund
form petitioner’s testinony and the other evidence in the record
does not suggest that she directly questioned M. Hoyt about the
nature of the tax clains. Petitioner testified only that she
asked M. Hoyt about the general legality of the investnent and
tax benefits at the tinme of the sales neeting. Wen petitioner
signed the return and form she did not question or seek advice
concerning the |large deduction and credits appearing on them
Nevert hel ess, assum ng arguendo that petitioner did receive

advice from M. Hoyt, any such advice that she received is in no
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manner objectively reasonable. M. Hoyt was the primary creator
and pronoter of the RCR #1 partnership, and M. Hoyt was
receiving petitioner’s tax refund checks fromthe Governnent,
cashing them and retaining the bulk of the proceeds. For
petitioner to trust M. Hoyt for tax advice and/or to prepare her
returns under these circunstances was i nherently unreasonabl e.

Finally, petitioner argues that she was defrauded by M.
Hoyt, and that any anount of investigation on her part would have
failed to undercover his crimnal activities with respect to the
i nvestor partnerships. This argunent is nmere specul ation by
petitioner, however, because petitioner never investigated the
partnerships. Wile M. Hoyt may have m sl ed petitioner
concerning the investnent, petitioner neverthel ess was negli gent
in not investigating the pronoter’s clains or otherwise inquiring
into the nature of the tax benefits that she clained on her
return, benefits which on their face reduced petitioner’s tax
l[tability to nearly zero over a span of four years--all wthout
any prior cash investnent by petitioner or M. Barnes.

Petitioner asserts that a prior case decided by this Court,

Bal es v. Commi ssioner, T.C. Mno. 1989-568, is relevant in the

inquiry into whether petitioner was negligent. Bales involved
deficiencies asserted against various investors in several
different cattle partnerships marketed by M. Hoyt. This Court

found in favor of the investors on several issues, stating that
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“the transaction in issue should be respected for Federal inconme
tax purposes.” Petitioner’s reliance on Bales is m splaced. The
case was decided in 1989, years after petitioner invested in RCR
#1. Thus, petitioner cannot claimthat she relied on the case in
eval uating the propriety of the deduction and credits that she
clainmed on her return. Petitioner, however, also argues that,
because the Court was unable to uncover fraud or deception by M.
Hoyt in Bales, petitioner as an individual taxpayer was in no
position to evaluate the legitinmacy of RCR #1 or the tax benefits
clainmed with respect thereto. This argunent enpl oys the Bal es
case as a red herring: The Bales case involved different
investors, different partnerships, different taxable years, and
different issues. Furthernore, adopting petitioner’s position
woul d inply that taxpayers should have been given carte bl anche
to invest in partnerships pronoted by M. Hoyt, nerely because
M. Hoyt had previously engaged in activities which w thstood one
type of challenge by the Comm ssioner, no matter how illegitimte
t he partnershi ps had beconme or how unreasonabl e the taxpayers
were in making investnments therein and claimng the tax benefits
that M. Hoyt prom sed woul d ensue.

In summary, petitioner invested in RCR #1, and petitioner
subsequently signed the tax return and tentative refund request
formthat, in conbination, clainmed to reduce petitioner’s tax

liability over a 4-year period to $1,172, resulting in a conbi ned
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refund of $22,536. Petitioner was not an uneducated person, yet
she took these actions w thout consulting an i ndependent adviser
concerning the viability of the partnership as an investnent
vehicle, or concerning the validity of the tax clains bei ng nade
Wi th respect thereto. Instead, on both fronts petitioner relied
conpletely on M. Hoyt--the pronoter of the partnership and the
sanme person who was retaining the bulk of petitioner’s tax
refunds, refunds obtained by M. Hoyt through the preparation of
petitioner’s tax returns. Petitioner never inquired into how the
| arge deduction and credits were cal cul ated, and she never
guestioned their legitimcy. W find that petitioner’s actions--
Wi th respect to the investnent and with respect to the itens on
her tax return and tentative refund claim-reflect a | ack of due
care and a failure to do what a reasonable or ordinarily prudent
person woul d do under the circunstances. W therefore hold that
petitioner was negligent within the neaning of section 6653 with
respect to the entire anmount of the deficiency in each year in

i ssue.



[11. Valuation Overstatenents

I n general, section 6659(a)! inposes an addition to tax on
any portion of an underpaynent of incone tax by an individual
which is “attributable to a valuation overstatenent”. A
“val uation overstatenent” exists “if the value of any property,
or the adjusted basis of any property, clained on any return is
150 percent or nore of the amobunt determ ned to be the correct
anount”. Sec. 6659(c)(1). The anount of the addition to tax
vari es dependi ng upon the size of the discrepancy in the
valuation. Sec. 6659(b). Respondent determ ned that the entire
anmount of the deficiency in each year in issue is attributable to
a valuation that was nore than 250 percent of the correct
val uation, resulting in an addition to tax of 30 percent in each
year. See id.

Petitioner’s only argunents concerning this issue were nade
in the context of her objections to the application of the
section 6621 tax notivated interest, an issue that is discussed

below. First, petitioner argues that “Respondent concluded in

1Ref erences to sec. 6659 are to sec. 6659 as in effect with
respect to returns that were filed after Dec. 31, 1981, and that
were due before Jan. 1, 1990. See Econom c Recovery Tax Act of
1981, Pub. L. 97-34, sec. 722(a), 95 Stat. 341; OBRA 1989 sec.
7721, 103 Stat. 2395. We note that, where a val uation
overstatenent on a return filed after Dec. 31, 1981, gives rise
to an underpaynment for a year prior to 1981 by operation of a
carryback, then that underpaynment is attributable to the
overstatenent on the return filed in the later year, and sec.
6659 is applicable with respect to the resulting underpaynent in
the earlier year. N elsen v. Conm ssioner, 87 T.C. 779 (1986).
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the audit of RCR #1 for the tax years at issue that there was no
basis for asserting an overvaluation penalty.” As support for
this argunment, petitioner cites a docunent taken from
respondent’s admnistrative file relating to petitioner’s request
for section 6015 relief. This docunent states that *“Per
information fromJoe Pierce, TEFRA Revi ew Coordinator for the
Hoyt Project, the overvaluation penalty should not be proposed.”
The role of this docunent in the context of the ultimte issuance
of the notice of deficiency is unclear. However, petitioner’s
contention in her brief that this docunent shows t hat
respondent’s assertion of the addition to tax is “disingenuous”
IS not persuasive. There is nothing in the record show ng that
respondent’s assertion of the addition to tax in the notice of
deficiency was arbitrary or that it involved unconstitutional
conduct, and in the absence of such a showing this Court does not
go behind a notice of deficiency to ascertain respondent’s
nmotives in asserting a deficiency or addition to tax. Rountree

Cotton Co. v. Conmm ssioner, 113 T.C. 422, 426 (1999), affd. 12

Fed. Appx. 641 (10th Cr. 2001); G eenberg’s Express, Inc. v.

Comm ssi oner, 62 T.C. 324, 327-328 (1974).

Petitioner further argues that a tax underpaynent is not
“attributable to” a taxpayer’s overval uation of property where
“an alternative ground for the deficiency is sustained’”, such as

where the rel evant property was never placed in service. See,
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e.g., Gainer v. Conm ssioner, 893 F.2d 225 (9th Gr. 1990), affg.

T.C. Meno. 1988-416. Petitioner, however, has provided no
evidence that this is the situation here. Wth respect to
petitioner’s inplication that the relevant property in this case
was never placed in service, we note that there is evidence in
the record indicating that M. Hoyt and others involved in the
partnerships in fact did sell “phantonf |ivestock to investors in
certain instances. However, there is also evidence in the
record--including evidence stipulated by the parties--that the

| i vestock purchased by sone investors actually did exist, but
that it was greatly overvalued. Petitioner has presented no

evi dence regarding any specific property at issue in this case,

|l et alone tending to show that such property was never placed in
service. Nor has petitioner shown that any portion of any of the
deficiencies in this case was otherw se not attributable to a

val uati on overstatenent. Because petitioner bears the burden of
proof in show ng respondent’s determnations in the notice of
deficiency to be in error, see Rule 142(a),!? we sustain
respondent’s determ nation that the deficiencies were

attributable to val uati on overstat enents.

12See supra note 8.



V. Tax Motivated | nterest

Section 6621(c) provides an increased rate of interest for
“any substantial underpaynent attributable to tax notivated
transactions”. A “substantial underpaynent attributable to tax
notivated transactions” is defined under section 6621(c)(2) as
“any under paynent of taxes inposed by subtitle A for any taxable
year which is attributable to 1 or nore tax notivated
transactions if the amount of the underpaynment for such year so
attributable exceeds $1,000.” A “tax notivated transaction” is
defi ned under section 6621(c)(3)(A) to include “any val uation
overstatenent (within the neaning of section 6659(c))” and *any
credit disallowed under section 46(c)(8)”. Sec. 6621(c)(3)(A) (i)
and (ii). In general, section 46(c)(8) |limts a taxpayer’s basis
in certain depreciable property to the anount the taxpayer is “at
risk” wth respect to such property, thereby limting the anount
of investnent tax credit available to the taxpayer. Sec. 46(a),
(c) (1), (c)(8)(A.

Wi | e respondent’ s argunents concerning the applicability of
section 6621(c) center on whether respondent disallowed the
credits under section 46(c)(8), we need not reach those
argunents. Section 6621(c) also applies the increased rate of
interest to underpaynents of tax that are attributable to
val uation overstatenments, as that termis defined under section

6659(c). Sec. 6621(c)(3)(A)(i). Because we have sustai ned
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respondent’s determnation that the entire anmount of the
deficiency in each year is attributable to a valuation
over st at ement under section 6659, we |ikew se sustain
respondent’s determnation that the section 6621(c) increased
rate of interest is applicable with respect thereto.

V. Relief Under Section 6015

In general, spouses filing joint Federal income tax returns
are jointly and severally liable for all taxes due with respect
to such returns. Sec. 6013(d)(3). Under certain circunstances,
however, section 6015 provides relief fromjoint and several
l[tability. There are three separate avenues of relief under
section 6015--section 6015(b), section 6015(c), and section
6015(f). Petitioner alternatively argues that she is entitled to
relief under each of these provisions.

A.  Section 6015(b)

Section 6015(b) provides relief fromliability for taxes,
including interest, penalties, and other anobunts, that is
attributable to certain understatenents appearing on joint
returns. To qualify for relief under section 6015(b)(1), a
t axpayer nust establish:

(A) a joint return has been nmade for a taxable year;
(B) on such return there is an understatenent of tax
attributable to erroneous itens of 1 individual filing the

joint return;

(© the other individual filing the joint return
establishes that in signing the return he or she did not
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know, and had no reason to know, that there was such understatenent;
(D) taking into account all the facts and

circunstances, it is inequitable to hold the other

individual liable for the deficiency in tax for such taxable

year attributable to such understatenent; and

(E) the other individual elects (in such formas the

Secretary may prescribe) the benefits of this subsection not

|ater than the date which is 2 years after the date the

Secretary has begun collection activities with respect to

t he individual making the election * * *

These requirenents are stated in the conjunctive: A taxpayer is
not entitled to relief if any one of the requirenents is not
satisfied.

We first address the requirenent found in section
6015(b) (1) (B); nanely, the requirenent that the understatenent
with respect to which a taxpayer seeks relief nust be
attributable to an erroneous itemof the other individual filing
the joint return. |If the understatenment is attributable to an
erroneous itemof both the taxpayer and the other individual

filing the return, the taxpayer is not entitled to relief under

section 6015(b). See, e.g., Bartak v. Conm ssioner, T.C Meno.

2004-83; Ellison v. Conm ssioner, T.C Meno. 2004-57; Doyel v.

Conmi ssioner, T.C Meno. 2004- 35. For the reasons di scussed

above in connection with the additions to tax for negligence, we
have concl uded that both petitioner and M. Barnes were investors
in RCR #1. Consequently, the understatenent in each year in

issue is attributable to erroneous itens of both petitioner and
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M. Barnes, and petitioner therefore is not entitled to relief
under section 6015(b). Sec. 6015(b)(1)(B). Nevertheless, we
briefly consider whether petitioner neets the requirenmnents of
section 6015(b)(1)(C and (D).

For purposes of section 6015(b)(1)(C, the relief-seeking
spouse knows of an understatenent of tax if he or she knows of
the transaction that gave rise to the understatenent. Jonson V.

Comm ssi oner, 118 T.C. 106, 115 (2002), affd. 353 F.3d 1181 (10th

Cr. 2003). 1In general, the relief-seeking spouse has reason to
know of an understatenent if he or she has reason to know of the
transaction that gave rise to the understatenent. 1d. Wile
courts consistently apply this “reason to know standard to

om ssion of incone cases, certain Courts of Appeals, including
the Court of Appeals for the Nnth Grcuit, to which appeal lies
in this case, have adopted what has been | abel ed a nore | enient

approach to deduction cases. Price v. Conm ssioner, 887 F.2d

959, 963 (9th Cr. 1989), revg. an Oral OQpinion of this Court;

Jonson v. Conmmi ssioner, supra at 115.

In Price v. Conm ssioner, supra at 965, the Court of Appeals

for the Ninth Crcuit stated:

A spouse has “reason to know' of the substanti al
understatenent if a reasonably prudent taxpayer in her
position at the tinme she signed the return could be
expected to know that the return contained the
substanti al understatenent. Factors to consider in
anal yzi ng whet her the all eged i nnocent spouse had
“reason to know' of the substantial understatenent
include: (1) the spouse’s |level of education; (2) the
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spouse’s involvenent in the famly’s business and

financial affairs; (3) the presence of expenditures

t hat appear |avish or unusual when conpared to the

famly s past |evels of inconme, standard of |iving, and

spendi ng patters; and (4) the cul pabl e spouse’s

evasi veness and deceit concerning the couple’s

finances. [Citations omtted.]
Under the Price approach, a spouse’ s know edge of the transaction
underlying the deduction is not irrelevant; the nore a spouse
knows about a transaction, “the nore likely it is that she wl|
know or have reason to know that the deduction arising fromthat

transaction may not be valid.” Price v. Conm ssioner, supra at

963 n. 9.

In the present case, petitioner was acquiring a college
education during the years in issue. She was involved in her
famly s financial affairs, and she participated in the decision-
maki ng process with respect to |arge expenditures. There is no
evi dence of evasiveness or deceit by M. Barnes. 1In fact, in
this case petitioner was involved in the Hoyt investnent, she
knew t he i nvestnent was designed to generate substantial tax
savi ngs, she knew that those savings were derived from positions
taken on the joint returns for the years in issue, and the
investnment materials clearly and repeatedly indicated that the
tax benefits would al nost assuredly be disputed by the IRS.

“Tax returns setting forth | arge deductions, such as tax
shelter | osses offsetting income from other sources and

substantially reducing or elimnating the couple’s tax liability,
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general ly put a taxpayer on notice that there may be an

understatenent of tax liability.” Hayman v. Comm ssioner, 992

F.2d 1256, 1262 (2d Gir. 1993), affg. T.C. Meno. 1992-228. The

court in Price v. Conni ssioner, supra at 966, |ikew se noted that

“the size of the deduction * * * viz-a-viz the total incone
reported on the return * * *  when considered in light of the
fact that” the taxpayer knew of the investnent and its nature, is
enough to put the taxpayer on notice that an understat enent
exists and to result in a duty of inquiry. |If the duty of
inquiry arises but is not satisfied by the taxpayer, constructive
know edge of the understatenent may be inputed to the taxpayer
Id. at 965. Because petitioner did not ask any questions about
t he Hoyt investnent deduction and credits, which were large in
relation to the incone reported by petitioner and M. Barnes and
nearly elimnated their Federal tax liability, petitioner did not
satisfy her duty to inquire. Accordingly, we conclude that a
reasonabl e person, faced with petitioner’s circunstances and in
petitioner’s position, would have had reason to know of the
under st at ement s.

Finally, we note that, for the sane reasons di scussed bel ow
in connection with respondent’s denial of section 6015(f) relief,
we conclude that the requirenent of section 6015(b)(1)(D) has not

been net because it would not be inequitable, taking into account
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all the facts and circunstances, to hold petitioner |iable for
the deficiencies and additions to tax in this case.

B. Section 6015(c)

Section 6015(c) allows a taxpayer to elect that her
l[iability for any deficiency with respect to the joint return be
l[imted to the portion of such deficiency which is “properly
al l ocabl e” to her under section 6015(d). A taxpayer is not
entitled to relief under section 6015(c) with respect to any
portion of any deficiency if the Comm ssioner shows that the
t axpayer “had actual know edge, at the tine such individual
signed the return, of any itemgiving rise” to that portion of
the deficiency. Sec. 6015(c)(3)(C. 1In the context of a
di sal | oned deduction, actual know edge is present if the taxpayer
had actual know edge of the factual circunstances which made the
item unal | owabl e as a deduction; know edge of the tax
consequences resulting fromthe factual circunstances is not

required. King v. Conmm ssioner, 116 T.C. 198, 204 (2001).

Respondent bears the burden of proving that the taxpayer
requesting section 6015(c) relief had the relevant actual

know edge. Sec. 6015(c)(3)(C; King v. Conm ssioner, supra. In

this case, respondent denied petitioner relief pursuant to
section 6015(c) solely on the grounds that petitioner had actual
know edge within the nmeani ng of section 6015(c)(3)(0

Respondent, however, conceded on brief that he has not shown
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petitioner had actual know edge of the itens giving rise to the
deficiencies in this case. Consequently, respondent concedes
that petitioner is entitled to section 6015(c) relief.

Section 6015(d) allocates a deficiency between a taxpayer
entitled to section 6015(c) relief and the other individual
filing the joint return. The general rule for the allocation of
t he deficiency provides that:

The portion of any deficiency on a joint return

all ocated to an individual shall be the anpbunt which

bears the sane ratio to such deficiency as the net

anmount of itens taken into account in conmputing the

deficiency and allocable to the individual under

paragraph (3) bears to the net anmount of all itens

taken into account in conputing the deficiency.

Sec. 6015(d)(1). An itemgiving rise to a deficiency generally
is “allocated to individuals filing the return in the sanme manner
as it would have been allocated if the individuals had filed
separate returns for the taxable year.” Sec. 6015(d)(3)(A).
However, itens giving rise to a deficiency that are otherw se

al l ocabl e to one individual nmust be allocated to the other
individual if she received a “tax benefit” fromthe itens on the
joint return. Sec. 6015(d)(3)(B)

Respondent argues that the itens giving rise to the
deficiencies in this case are allocable equally to petitioner and
M. Barnes. Petitioner argues that the itens are allocable

solely to M. Barnes. Because we have found that petitioner and

M. Barnes were both investors in the partnership, as discussed
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above in connection with the negligence additions to tax, we
agree with respondent that the itens are allocable equally to
petitioner and M. Barnes. The anounts of the deficiencies
allocable to petitioner and M. Barnes under section 6015(d)
shall be determned in the Rule 155 conputations by the parties,
taking into account our findings and the “tax benefit” rule of
section 6015(c)(3)(B)

C. Section 6015(f)

Section 6015(f) allows the Secretary to relieve a taxpayer
fromliability where, taking into account all the facts and
circunstances, it is inequitable to hold the taxpayer liable for
any unpaid tax or deficiency (or portion thereof). Relief is
avai l abl e to a taxpayer under section 6015(f) only to the extent
that it is not available under either section 6015(b) or (c).
Sec. 6015(f)(2). Because petitioner qualifies for relief under
section 6015(c) with respect to the portions of the deficiencies
allocable to M. Barnes under section 6015(d), we address
petitioner’s eligibility for section 6015(f) relief only with
respect to the portions of the deficiencies allocable to her.

We review the Conmm ssioner’s denial of relief under section

6015(f) for an abuse of discretion. Butler v. Conm ssioner, 114

T.C. 276, 291-292 (2000). An abuse of discretion occurs where
the Comm ssioner acts arbitrarily, capriciously, or wthout sound

basis in fact. Jonson v. Conm ssioner, 118 T.C. 106, 125 (2002),
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affd. 353 F.3d 1181 (10th G r. 2003). A taxpayer bears the
burden of proving that the Comm ssioner abused his discretion.

Washington v. Conmm ssioner, 120 T.C 137, 146 (2003).

Pursuant to section 6015(f), the Comm ssioner has prescribed
procedures to determ ne whether a taxpayer qualifies for relief
under that section. Those procedures are set forth in Rev. Proc.
2000- 15, 2000-1 C.B. 447. This Court has upheld the use of those
procedures in reviewing a negative determnation for relief from

joint and several liability. Jonson v. Conm ssioner, supra.

Section 4.01 of Rev. Proc. 2000-15, 2000-1 C.B. at 448,
lists seven threshold conditions that nust be satisfied before
the Comm ssioner will consider a request for relief under section
6015(f). |If the threshold conditions are satisfied, relief may
be granted under section 4.02 of Rev. Proc. 2000-15, which
applies to relief fromliability that is reported on a joint
return but that remains unpaid. |If that section does not apply,

t he Conm ssioner | ooks to section 4.03 of Rev. Proc. 2000-15 to
determ ne whet her the taxpayer should be granted relief. In this
case, respondent does not assert that petitioner has failed to
meet any of the threshold requirenents of section 4.01 of Rev.
Proc. 2000-15. Because the liability in question was not
reported on the joint return, section 4.02 of Rev. Proc. 2000-15

is not applicable in this case. W therefore turn to section
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4.03 of Rev. Proc. 2000-15 to review respondent’s deni al of
relief for an abuse of discretion.

Section 4.03 of Rev. Proc. 2000-15 provides a nonexhaustive
list of factors that the Conm ssioner is to take into account in
determ ning whether to grant full or partial relief under section
6015(f). The revenue procedure provides that no single factor is
to be determ native; rather, all factors are to be considered and
wei ghted appropriately. Section 4.03(1) of Rev. Proc. 2000-15
lists six factors that, if present, the Conm ssioner wll
consider as weighing in favor of granting relief for an unpaid
liability (positive factors), and section 4.03(2), 2000-1 C B. at
449, lists six factors that, if present, the Conmm ssioner wl|
consi der as wei ghing against granting relief for an unpaid
l[tability (negative factors). The followi ng are the positive
factors set forth in the revenue procedure, as they apply to this
case:

(a) Marital status. The requesting spouse is * * *
di vorced fromthe nonrequesting spouse.

(b) Econom c hardship. The requesting spouse woul d
suffer econom c hardship (within the neaning of section
4.02(1)(c) of this revenue procedure) if relief fromthe
l[iability is not granted.

(c) Abuse. The requesting spouse was abused by the
nonr equesti ng spouse, but such abuse did not anobunt to
dur ess.

(d) No know edge or reason to know. * * * |n the case
of aliability that arose froma deficiency, the requesting
spouse did not know and had no reason to know of the itens
giving rise to the deficiency.
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(e) Nonrequesting spouse’s legal obligation. The
nonr equesti ng spouse has a | egal obligation pursuant to a
di vorce decree or agreenent to pay the outstanding
liability. This will not be a factor weighing in favor of
relief if the requesting spouse knew or had reason to know,
at the tinme the divorce decree or agreenent was entered
into, that the nonrequesting spouse would not pay the
liability.

(f) Attributable to nonrequesting spouse. The
l[tability for which relief is sought is solely attributable
to the nonrequesting spouse.

The follow ng are the negative factors set forth in the revenue
procedure, Rev. Proc. 2000-15, sec. 4.03(2), as they apply to
this case:

(a) Attributable to the requesting spouse. The * * *

itemgiving rise to the deficiency is attributable to the
requesti ng spouse.

(b) Know edge, or reason to know. A requesting spouse
knew or had reason to know of the itemgiving rise to a
deficiency * * * . This is an extrenely strong factor
wei ghi ng agai nst relief. Nonetheless, when the factors in
favor of equitable relief are unusually strong, it may be
appropriate to grant relief under sec. 6015(f) * * * in very
limted situations where the requesting spouse knew or had
reason to know of an itemgiving rise to a deficiency.

(c) Significant benefit. The requesting spouse has
significantly benefitted (beyond normal support) fromthe
unpaid liability or itens giving rise to the deficiency.
See sec. 1.6013-5(Db).

(d) Lack of econom ¢ hardship. The requesting spouse
w Il not experience econom c hardship (wthin the neani ng of
section 4.02(1)(c) of this revenue procedure) if relief from
the liability is not granted.

(e) Nonconpliance with federal inconme tax laws. The
requesti ng spouse has not made a good faith effort to conply
with federal incone tax laws in the tax years follow ng the
tax year or years to which the request for relief relates.
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(f) Requesting spouse’s legal obligation. The
requesting spouse has a legal obligation pursuant to a
di vorce decree or agreenent to pay the liability.

As previously discussed in detail in this opinion, we have
found that both petitioner and M. Barnes were investors in the
partnership, and we have accordingly found that the deficiencies
are attributable equally to petitioner and M. Barnes. In
reviewi ng respondent’s denial of section 6015(f) relief with
respect to the portions of the deficiencies attributable to
petitioner, we find petitioner’s personal involvenent as an
investor to be a significant factor. Another significant factor
wei ghi ng against relief is that petitioner had reason to know of
t he understatenents, as discussed above in connection with the
application of section 6015(b).

There is no evidence that petitioner was abused by M.
Barnes, or that petitioner was to any degree coerced into
becom ng an investor--even if petitioner went along with the
investnment in order to avoid conflict with M. Barnes or his
famly, she neverthel ess becane an investor voluntarily.
Petitioner’s argunments to the contrary are not supported by the
record and are even contradicted by petitioner’s own testinony.
Finally, because petitioner has not shown that she would be
unabl e to pay her reasonable basic |iving expenses, especially in
[ight of the substantial continuing incone that she and M.

Edwar ds receive, petitioner has not shown that she would suffer
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econom ¢ hardship if relief were not granted. See sec. 301.6343-
1(b)(4), Proced. & Adm n. Regs.; Rev. Proc. 2000-15, sec.
4.02(1)(c).

On the basis of the record as a whole in this case, we
cannot say that respondent abused his discretion by acting
arbitrarily, capriciously, or without sound basis in fact in
denying petitioner’s request for relief under section 6015(f).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




