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PANUTHOS, Chief Special Trial Judge:* This case was heard

pursuant to the provisions of section 74632 of the Internal

1 Wth the consent of the parties, the Chief Judge
reassigned this case, after the death of Special Trial Judge
Carleton D. Powell, to Chief Special Trial Judge Peter J.
Panut hos, for disposition on the existing record.

2 Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
(continued. . .)
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Revenue Code in effect when the petition was filed. Pursuant to
section 7463(b), the decision to be entered is not reviewabl e by
any other court, and this opinion shall not be treated as
precedent for any other case.

Petitioner seeks equitable relief fromjoint and several
liability under section 6015(f) for unpaid Federal incone taxes
arising fromjoint returns filed wwth Roberto E. Barrera (M.
Barrera) for taxable years 1998, 1999, and 2000.°3

Backgr ound

Petitioner resided in Mam -Dade County, Florida, at the
tinme she filed her petition.

Petitioner and M. Barrera were married in June 1995.
Petitioner was not abused by M. Barrera at any time during their
marri age.

For the taxable years 1995 through 2002, petitioner and M.
Barrera filed joint Fornms 1040, U.S. Individual |Inconme Tax

Return. Petitioner did not prepare the joint returns; they were

2(...continued)
years in issue, and Rule references are to the Tax Court Rul es of
Practi ce and Procedure.

3 Pursuant to Rule 325 and sec. 6015(e)(4), petitioner’s
former husband, Roberto E. Barrera (M. Barrera), was served with
notice of the filing of the petition in this case and his right
to intervene. Respondent represented at trial that M. Barrera
notified respondent, in a letter dated Mar. 16, 2004, and
recei ved by respondent on Apr. 30, 2004, that he does not intend
to intervene in this matter. Petitioner did not dispute
respondent’ s representation.
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prepared by a professional return preparer engaged by M.
Barrera.

At some point prior to her marriage to M. Barrera but not
further disclosed in the record, petitioner married for the first
time, and she divorced sonmetine in 1993 or 1994. Petitioner and
her first husband filed joint Federal incone tax returns during
their marriage. Petitioner did not prepare the joint returns.
Petitioner signed the joint returns, but she did not review them
Petitioner never had any kind of tax problenms with the Internal
Revenue Service (IRS) prior to 1995, and she believed she was
fully conpliant with her tax filing and paynent obligations up
until that tinme.

At the tinme of her marriage to M. Barrera in 1995,
petitioner was a col |l ege graduate, having earned a degree in
busi ness managenent from Florida International University in
1991. Her course work for this degree included classes in
accounting, finance, and business | aw.

VWhile in college, petitioner worked as a nortician for a
| ocal funeral hone. After graduation in 1991, she started
wor ki ng in the nortgage business as a |loan officer for a nortgage
br okerage conpany call ed Fi nanci al Research Servi ces.
Petitioner’s duties as a loan officer primarily consisted of
hel pi ng i ndividuals apply for nortgage | oans by preparing a form

“1003”, which is a Federal National Mrtgage Associ ation
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residential nortgage |oan application. Petitioner’s preparation
of these applications included ensuring that required docunents
such as the applicant’s bank statenents were included and that
the application was properly assenbled and conplete. Petitioner
woul d then foll ow each application until the nortgage | oan

cl osed.

At the tinme petitioner married M. Barrera, he was the owner
of Financial Research Services, the nortgage brokerage conpany
where petitioner was enployed. Petitioner was never an officer
of Financial Research Services, nor did she have an ownership
interest in the conpany separate fromthat of M. Barrera’s
interest. After her marriage to M. Barrera, petitioner stopped
wor king as a | oan officer at Financial Research Services.
Thereafter, up until her pregnancy with her daughter in 1996,
petitioner occasionally worked at Financial Research Servi ces,
going in to performfiling or other clerical work on an as-needed
basi s.

During the first years of their marriage, petitioner and M.
Barrera lived a very nice and confortable life. They lived in
what petitioner considered a “fabul ous” house in a community in
M am - Dade County known as Pine Bay Estates (Pine Bay Estates
house). They had two children, a daughter born in 1997 and a son

in 1998, and petitioner was a stay-at-hone nother. The famly
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travel ed, often in a plane owed and piloted by M. Barrera, to
pl aces including the Carribean and New YorKk.

M. Barrera was the primary earner in the marriage. He was
responsible for the famly’'s finances, and he paid the famly
bills. Petitioner did not discuss the paynent of bills with M.
Barrera, nor did she question M. Barrera about noney.

Petitioner felt that, in her famly, M. Barrera’ s job was to pay
the bills, and her job was to raise the children.

Petitioner and M. Barrera naintai ned separate bank accounts
and credit cards throughout their marriage. During the first
years of their marriage, when petitioner needed spendi ng noney
for herself or for the household, she would ask M. Barrera for
nmoney. He would then wite her a check, which she deposited into
her bank account. M. Barrera never refused petitioner’s
requests for noney, and there was al ways noney avail abl e whenever
petitioner requested it.

In June 1996, petitioner and M. Barrera tinely filed (under
extension) their joint return for taxable year 1995. The 1995
joint return reported adjusted gross inconme of $199,170, and tax
due of $42, 149, which anpbunt was paid by petitioner and M.
Barrera.

In 1997, Financial Research Services and M. Barrera becane
the subject of a Federal crimnal investigation. As a result of

this investigation, M. Barrera |ost his nortgage broker |icense
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and Fi nanci al Research Services went out of business sone tine in
late 1997 or early 1998. Despite the loss of his nortgage broker
license, M. Barrera was able to work with Federal Housing
Adm nistration “Title I” honme inprovenent |oans, and, in 1998, he
continued this activity in a new business venture called Tropical
Fundi ng.

| n Decenber 1997, petitioner and M. Barrera untinely filed
their joint return for taxable year 1996. The 1996 joint return
reported adjusted gross inconme of $149,446, and tax due of
$27, 389, which anmobunt was paid by petitioner and M. Barrera.

After the closure of Financial Research Services,
petitioner’s lifestyle began to change, and from 1998 onwards,
she and her famly were living |l ess confortably. Throughout 1998
and 1999, M. Barrera was paying living expenses and famly bills
with credit cards or early distributions fromhis individual
retirement account (IRA), though he did not tell petitioner he
was doing this. M. Barrera ran the household the sane way, and
petitioner never asked M. Barrera about noney during this tine,
as she continued to feel it was “just not * * * [her] concern.”

At some point in 1998, respondent began an exam nation that
i ncluded petitioner and M. Barrera' s joint Federal incone tax
returns for taxable years 1995 and 1996. As a result of this
exam petitioner and M. Barrera agreed to respondent’s

determ nation of a deficiency for taxable year 1995 in the anount
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of $14, 340, “ whi ch ambunt was assessed by respondent on February
8, 1999. At sone point in 1998 or 1999, M. Barrera explained to
petitioner that the tax problens with the IRS stemred from
expenses of his nortgage brokerage business that the IRS
reclassified as personal expenses and disall owed as busi ness
expense deducti ons.

By late 1999 and into 2000, petitioner saw that M. Barrera
was working “less and | ess” at his successor hone inprovenent
| oan busi ness, that cash was not comng in fromM. Barrera's
business as it had been earlier in their marriage, and that M.
Barrera did not have the sane type of incone anynore. Petitioner
felt that, although M. Barrera continued to act |like “everything
was fine”, their financial situation was changi ng.

In late 1999, petitioner and M. Barrera put their Pine Bay
Est at es house on the market. Petitioner did not want to sell the
Pi ne Bay Estates house and was not happy that it had to be sold.
When the Pine Bay Estates house had to be sold, petitioner knew
there were financial problenms facing her famly.

Around this sane tinme, M. Barrera approached petitioner
about w thdrawi ng noney fromher IRA, and she initially refused
M. Barrera’s request. By the tine she and M. Barrera were

trying to sell their Pine Bay Estates house, however, petitioner

4 No deficiency was determ ned by respondent with respect
to petitioner and M. Barrera' s joint return for taxable year
1996.
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knew things were “not well” financially and that she had to get
the distribution fromher IRA. After sonme argument with M.
Barrera, petitioner finally agreed to her husband s request and,
in 2000, received a $20,000 distribution fromher |RA
Petitioner knew at the tinme there would be tax consequences as a
result of this $20,000 distribution fromher |RA

In 2000, M. Barrera quit renting comrercial office space
for his honme inprovenent | oan business and noved the office into
his and petitioner’s hone. At that tine, petitioner realized
that M. Barrera could no |onger pay the rent for his conmerci al
of fice space and further realized that he was not earning any
substantial suns of noney.

Also in 2000, petitioner took a part-tine job as a sales
clerk at Capretto Shoes, a local shoe store. This was
petitioner’s first enploynent outside the home since her
pregnancy with her daughter in 1996. Thereafter, petitioner
began paying fam |y expenses.

In Cctober 2000, the Pine Bay Estates house sold after about
a year on the market. Petitioner believed the net proceeds of
the sale to be approxi mately $150,000. Thereafter, she and M.
Barrera purchased a house in the West Kendall area of M am -Dade
County (West Kendall house) for approximately $234,000 to

$236, 000. The West Kendall house was snaller and | ess expensive
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than the Pine Bay Estates house, and petitioner considered it to
be “medi ocre” conpared to the Pine Bay Estates house.

On May 30, 2000, petitioner and M. Barrera untinely filed
their joint return for taxable year 1998, 9 nonths past the
extended due date of August 15, 1999. The 1998 joint return
reported negative adjusted gross incone of “-9,161”, “total tax”
due of $4,237, “total paynents” of $500 (which had been paid on
April 15, 1999, with a tinely filed Form 4868, Application for
Automatic Extension of Tinme To File U S. Individual Incone Tax
Return), and a bal ance due of $3,737 on the line stating “AMOUNT
YOU ONE”. The entire $3,737 tax bal ance reported as ow ng for
1998 was attributable to self-enploynent tax on i nconme earned by
M. Barrera fromhis activities as a “business consultant”, which
he reported on a Schedule C, Profit or Loss From Busi ness,
attached to the 1998 joint return. Petitioner did not report any
income on the 1998 joint return. The $3,737 tax liability (plus
additions to tax and interest) for taxable year 1998 has not been
paid and is still outstanding.

On Novenber 15, 2000, petitioner and M. Barrera untinely
filed their joint return for taxable year 1999, 7 nonths past the
due date of April 15, 2000. The 1999 joint return reported
adj usted gross incone of $14, 165, “total tax” due of $2, 905,
“total paynents” of “0”, and a bal ance due of $2,905 on the |ine

stating “AMOUNT YOU ONE”. The entire $2,905 tax bal ance reported
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as owi ng for taxable year 1999 arose fromthe 10-percent
addi tional tax inposed by section 72(t) on early distributions
fromqualified retirenment plans, which was inposed on a $38, 261
distribution M. Barrera received fromhis IRA > The $2,905 tax
ltability (plus additions to tax and interest) for taxable year
1999 has not been paid and is still outstanding.

On August 6, 2001, petitioner and M. Barrera tinely filed
(under extension) their joint return for taxable year 2000. The
2000 joint return reported adjusted gross incone of $24, 446,
“total tax” of $3,712, “total paynents” of “0”, and a bal ance due
of $3,712 on the line stating “anpbunt you owe”. The entire
$3, 712 tax bal ance reported as owing for taxable year 2000 arose
fromthe 10-percent additional tax under section 72(t) inposed on
| RA distributions totaling $37,119, which included the $20, 000
distribution frompetitioner’s IRA ¢ The $3,712 tax liability
(plus additions to tax and interest) for taxable year 2000 has
not been paid and is still outstanding.

During petitioner’s marriage to M. Barrera, M. Barrera was

responsi bl e for the preparation of the Federal incone tax

5 Petitioner, in her individual capacity, received
interest income of $79 in taxable year 1999, but no part of the
$2, 905 bal ance reported as owing on the 1999 joint return was
attributable to petitioner’s interest incone.

6 Petitioner, in her individual capacity, received
interest income of $19 in taxable year 2000, but no part of the
$3, 712 tax bal ance reported as owing on the 2000 joint return was
attributable to petitioner’s interest incone.
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returns. Petitioner would sign a tax return when M. Barrera
pl aced the return in front of her and told her to sign.
Petitioner did not notice when signing a joint return whether the
return was tinmely or late. Petitioner did not review a joint
return when she signed it because M. Barrera was her husband and
she trusted himto ensure that their tax returns were properly
conpleted and fil ed.

Petitioner and M. Barrera's joint returns for taxable years
1998, 1999, and 2000, were conpleted by the same paid return
preparer. Petitioner voluntarily signed these returns, but she
did not fill in the dates that appear next to her signatures on
the returns. Petitioner did not know the dates she signed the
1998, 1999, or 2000 joint returns, nor did she recall whether
these returns were tinely or late at the tines she signed them

The joint return for 1998 shows a handwitten date of
“5/25/99” next to the signature of the paid return preparer. The
1998 return shows a handwitten date of “5-23-00" next to both
petitioner’s and M. Barrera' s signatures. The handwiting of
the date next to petitioner’s signature appears to be the sane as
the handwiting of M. Barrera’'s signature. The 1998 return
bears an IRS stanp showing it was received by the IRS on May 30,
2000.

The joint return for taxable year 1999 shows a typed date of

“11-02-00" next to the signature of the paid return preparer.
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The 1999 return al so shows a typed date of “11-02-00" next to
both petitioner’s and M. Barrera's signatures. The 1999 return
bears an I RS stanp showing it was received by the I RS on Novenber
15, 2000.

The joint return for taxable year 2000 shows a typed date of
“7/ 24/ 01" next to the signature of the paid return preparer. The
2000 return also shows a typed date of “7/24/01” next to both
petitioner’s and M. Barrera s signatures. The 2000 return bears
an | RS stanp showing it was received by the I RS on August 6,

2001.

Petitioner did not review or otherw se page through the
joint returns for taxable year 1998, 1999, or 2000, nor did she
request the opportunity to review the returns, prior to signing
them Petitioner never questioned M. Barrera about the
preparation or filing of the 1998, 1999, or 2000 joint returns,
and she never questioned himabout paynent of the tax liabilities
reported on the returns because she did not | ook to see whether a
return showed any tax due at the respective tines she signed the
returns. M. Barrera did not physically or otherw se prevent
petitioner from paging through the returns, and, had she wanted
to, petitioner could have | ooked through the returns when she
signed them Petitioner signed these returns wthout review
because she trusted that M. Barrera “would do the best” for her

and her famly.
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On July 24, 2000, the IRS issued a Statutory Notice of
Intent to Levy to M. Barrera and petitioner with respect to
their unpaid tax liability for taxable year 1998 (1998 coll ection
notice).” Petitioner did not read the 1998 collection notice
fromthe IRS. During her marriage, petitioner would not open
letters jointly addressed to both her and M. Barrera because M.
Barrera took care of all jointly addressed correspondence and
petitioner felt such letters were for M. Barrera. Petitioner
recalled that letters fromthe IRS had cone to the house during
this time, but because such letters were addressed to petitioner
and M. Barrera jointly, they went straight to M. Barrera.

Petitioner and M. Barrera tinely filed joint returns for
t axabl e years 2001 and 2002 show ng adj usted gross incone of
$2, 108 and $24, 886, respectively. The taxes reported as owed on
the returns were tinely paid. Petitioner was the sole earner in
her famly during 2001 and 2002 and due to excess w thhol di ng
fromher job at Capretto Shoes and credits, she had overpaynent
credits of $2,804 and $3,288 with respect to her inconme taxes for
2001 and 2002, respectively. Respondent did not refund these

overpaynent credits to petitioner, but instead transferred the

! The 1998 col l ection notice was not in respondent’s
adm nistrative record and was not presented as evidence at trial.
Respondent introduced Form 4340, Certificate of Assessnents,
Paynents, and Ot her Specified Matters, dated May 4, 2004, for
taxabl e year 1998 to show that the 1998 collection notice was
issued to M. Barrera and petitioner on July 24, 2000.
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over paynment credits to petitioner and M. Barrera’'s outstanding
tax liabilities for taxable years 1998, 1999, and 2000.

On Septenber 13, 2002, petitioner filed Form 8857, Request
for Innocent Spouse Relief (And Separation of Liability and
Equitable Relief) (Form 8857), with the IRS seeking relief from
joint and several liability for taxable years 1998, 1999, and
2000.8 M. Barrera prepared and filled out the Form 8857 for
petitioner, and petitioner signed and dated it. Petitioner did
not read or otherw se review the Form 8857 when she signed it.
M. Barrera explained to petitioner that the innocent spouse
relief related to tax issues arising fromthe failure of his
nmort gage brokerage business. From M. Barrera s expl anation,
petitioner understood the Form 8857 to nean that whatever
happened with respect to M. Barrera s nortgage brokerage
busi ness would relate only to the business and thus woul d never
affect her. Petitioner did understand that M. Barrera's

nort gage brokerage busi ness was organi zed as a corporation and

8 In her Form 8857, petitioner also sought relief under
sec. 6015 with respect to taxable years 1994, 1995, 1996, 1997,
and 2001. As discussed infra, the IRS granted petitioner relief
under sec. 6015(c) with respect to taxable year 1995, and that
year is not at issue in the instant case. Taxable year 1994 was
not further considered because petitioner was not married to M.
Barrera in 1994 and did not file a joint return with himfor that
year. Taxable years 1996, 1997, and 2001 were al so not further
consi dered because petitioner and M. Barrera did not have
outstanding tax liabilities for those years.
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that it filed a corporate incone tax return separate from her and
M. Barrera’ s personal return.

On Septenber 30, 2002, at the request of the IRS, petitioner
conpl eted a Questionnaire for Requesting Spouse (questionnaire).
Part 2 (relating to requests for relief froma bal ance due shown
on a filed return but not paid) and Part 4 (information about
average nont hly househol d i ncone and expenses to determ ne
whet her paying the tax liability would | eave the requestor unable
to nmeet basic |iving expenses) of the questionnaire were |eft
bl ank and not ot herw se conpl et ed.

On Cctober 4, 2002, in connection with the Federal
i nvestigation of his nortgage brokerage business, M. Barrera
pl eaded guilty to conspiring to defraud the United States and was
sentenced to 27 nonths’ incarceration. M. Barrera started
serving his sentence at a Federal correctional facility in
Al abama in April 2003. After his conviction and prior to the
start of his incarceration, M. Barrera continued to reside with
petitioner and their children because petitioner knew M. Barrera
had no noney and felt that he had nowhere else to live.

In April 2003, after M. Barrera's incarceration, petitioner
| earned she had a tax probl em when she received correspondence
fromthe IRS. Prior to this time, petitioner did not believe she

had a tax probl em because she had signed the Form 8857 in
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Sept enber 2002, and she had not read any of the correspondence
fromthe IRS which was jointly addressed to her and M. Barrera.

Sonetinme in 2003, respondent granted petitioner’s request
for relief fromjoint and several liability for taxable year 1995
under the provisions of section 6015(c). Respondent did not
possess, and coul d not produce at trial, a copy of the notice of
determ nation for taxable year 1995, but stipul ated that
petitioner’s request for relief was granted for that year under
t he provisions of section 6015(c).

On Cctober 7, 2003, in a notice of final determ nation,
respondent advi sed petitioner that she was not entitled to
equitable relief fromjoint and several liability under section
6015(f) for taxable years 1998, 1999, and 2000. Respondent did
not grant petitioner’s request because petitioner “had no belief
the taxes would be paid at the time * * * [she] signed the joint
tax returns.”® Petitioner thereafter tinely filed her petition
with this Court.

In March 2004, petitioner filed a petition for dissolution
of her marriage to M. Barrera in the appropriate Florida court

(marriage dissolution action). At the time of trial in the

o The Cct. 7, 2003, final notice of determ nation did not
state or otherw se indicate whether respondent eval uated
petitioner’s claimusing the applicable procedures outlined in
Rev. Proc. 2000-15, 2000-1 C. B. 447.



- 17 -
i nstant case, the marriage dissolution action was pendi ng, and
petitioner and M. Barrera were still legally married.

As part of the marriage dissolution action, petitioner and
M. Barrera entered into a Marital Settlenment Agreenent on May
20, 2004 (marital settlenent agreenent), to settle, anong ot her
things, their rights with respect to marital property and their
obligations for marital debts and child support. Under the
section of the marital settlement agreenent titled, *REAL
PROPERTY DI VI SION', the West Kendal|l house becane the sole
property of petitioner, and she assuned responsibility for the
nortgage on the property. Under the section titled “DEBTS’,
petitioner and M. Barrera agreed to each pay the consuner debts
that were in their individual nanes. Wth respect to tax debts,
the section acknow edged: “there exists a substantial federal
income tax deficiency for joint tax returns filed for 1998, 1999,
2000, and 2001”, and provided that “Husband agrees to assune said
federal inconme tax liability inits entirety and agrees to hold
wi fe harm ess for all outstanding inconme tax liabilities which
may result fromhaving filed a joint return with him” The
potential tax liabilities were further addressed in a separate
section titled “TAXES’, which provided that

there is currently an outstanding federal incone tax

l[iability of an undeterm ned anount as a result of the

parties filing a joint tax return for the tax years

1998, 1999, 2000, and 2001. Husband hereby admits that

all such liability is attributable to himand prom ses
to hold Wfe harm ess and i ndemify her for all such
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tax deficiency, and for any damages incurred by Wfe as
a result thereof.

Under “CHI LD SUPPORT”, M. Barrera was obligated to pay
petitioner for the support and maintenance of the couple s two
m nor children; however, the amount of child support could not
“reasonably be calculated” in the marital settlenent agreenent
due to M. Barrera's “current situation”; i.e., his incarceration
at the Federal correctional facility.

At the tinme of trial in this case, petitioner was supporting
herself and her two children w thout, as acknow edged in the
marital settlenent agreement, child support from M. Barrera.
Petitioner continued to work as a sales clerk at Capretto Shoes,
where she earned $15 an hour. Petitioner worked full time at
Capretto Shoes and believed she brought hone about $1,200 to
$1,300 a nonth fromthis job. Petitioner used credit cards, in
addition to her earnings, to pay her and her famly’'s |iving
expenses, and she al so received occasi onal nonetary assistance
fromher famly.

Petitioner and her children continued to reside in the West
Kendal I house, which petitioner owned solely in her nane.
Petitioner’s nortgage on the West Kendall house, at the tinme of
trial, was approxi mately $210, 000.

Petitioner’s nonthly expenses at the time of trial included
a nonthly nortgage paynent for the West Kendall house of $1, 000,

pl us taxes and i nsurance, preschool expenses of $400 a nonth for
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her son (although this expense was expected to end the foll ow ng
school year when her son would start kindergarten), and paynents
to a live-in nanny of $270 a week. Petitioner’s nonthly expenses
al so included food, clothing for her and the children, vehicle
expenses, and honeowners’ associ ation dues.

Respondent has not determi ned a deficiency in incone tax
agai nst petitioner or M. Barrera for taxable year 1998, 1999, or
2000. As of the date of trial in this case, petitioner’s
outstanding liabilities for underpaynents of incone taxes (and
additions to tax and interest) total ed $5,314.93 for taxable year
1998, $4,030.65 for taxable year 1999, and $3, 836.82 for taxable
year 2000. 10

Di scussi on

In general, married taxpayers filing a joint Federal incone
tax return are each fully responsible for the accuracy of the
return and jointly and severally liable for the entire tax due.

Sec. 6013(d)(3); Butler v. Conm ssioner, 114 T.C 276, 282

(2000). Section 6015, however, may provide relief fromjoint and
several liability under certain limted circunstances. Because

the relief sought in this case is fromliabilities for taxes

10 The outstanding tax liabilities for taxable years 1998,
1999, and 2000 remai ned unpaid as of Dec. 20, 2006. Accordingly,
this Court has jurisdiction under sec. 6015(e)(1l) to determ ne
the appropriate relief available to petitioner under sec. 6015(f)
wWth respect to those liabilities. See Tax Relief and Health
Care Act of 2006, Pub. L. 109-432, div. C, sec. 408, 120 Stat.
3061.
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reported on petitioner’s joint returns for taxable years 1998,
1999, and 2000 and assessed based on those returns, but not paid,
only section 6015(f) is applicable. See sec. 6015(b)(1) and

(c)(1); Washington v. Conm ssioner, 120 T.C 137, 146-147 (2003).

Section 6015(f) provides, in pertinent part, that a taxpayer
may be relieved of liability for any unpaid tax (or any portion
thereof) if, taking into account all the facts and circunstances,
it would be inequitable to hold the taxpayer liable. |If the
Commi ssi oner denies a taxpayer’s request for equitable relief
under section 6015(f), this Court has jurisdiction to determ ne
the appropriate relief available to the taxpayer under that
section. Sec. 6015(e). The taxpayer seeking equitable relief
under section 6015(f) bears the burden of proving his or her

entitlenment to such relief. Rule 142(a); At v. Conm Ssioner,

119 T.C. 306, 311 (2002), affd. 101 Fed. Appx. 34 (6th Cr.
2004) .

As directed by section 6015(f), the Comm ssioner has
prescri bed procedures for use in determ ning whether a taxpayer
qualifies for equitable relief fromjoint and several liability
under section 6015(f). The procedures applicable to the instant

case are set forth in Rev. Proc. 2000-15, 2000-1 C. B. 447.14

11 Rev. Proc. 2000-15, 2000-1 C. B. 447, has been
superseded by Rev. Proc. 2003-61, 2003-2 C B. 296, effective for
requests for relief filed on or after Nov. 1, 2003, and for
requests for relief pending on Nov. 1, 2003, as to which no

(continued. . .)
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This Court has upheld the use of these procedures and has
anal yzed the factors listed therein in review ng a negative

determ nati on under section 6015(f). See, e.g., Washington v.

Conmi ssi oner, supra at 147-152; Jonson v. Conm ssioner, 118 T.C.

106, 125-126 (2002), affd. 353 F.3d 1181 (10th G r. 2003).

Rev. Proc. 2000-15, sec. 4.01, 2000-1 C. B. at 448, lists
seven threshol d conditions that nust be satisfied before the
Comm ssioner will consider a request for relief under section
6015(f). Respondent agrees that these threshold conditions are
satisfied for taxable years 1999 and 2000, but he contends that
petitioner fails to satisfy the condition enunerated at Rev.
Proc. 2000-15, sec. 4.01(3), 2000-1 C. B. at 448, for taxable year
1998.

The threshold condition at Rev. Proc. 2000-15, sec. 4.01(3),
2000-1 C. B. at 448, requires that the “requesting spouse applies
for relief no later than two years after the date of the
Service's first collection activity after July 22, 1998, with

respect to the requesting spouse”.!? According to respondent,

(... continued)
prelimnary determ nation |letter had been issued as of that date.
Petitioner’s request for relief was filed on Sept. 13, 2002, and
respondent’s notice of determ nation denying relief was issued on
Cct. 7, 2003. Accordingly, petitioner’s request is subject to
Rev. Proc. 2000-15, supra.

12 See also sec. 1.6015-5(b)(1), Incone Tax Regs., which
is applicable for all elections under sec. 6015 filed on or after
July 18, 2002. Sec. 1.6015-9, Incone Tax Regs.
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the 1998 collection notice issued to petitioner and M. Barrera
on July 24, 2000, was a collection due process notice issued
under section 6330, and it thus constituted a “collection
activity” for taxable year 1998. Because petitioner filed her
request for relief on Septenber 13, 2002, approximately 26 nonths
after this first collection activity for taxable year 1998,
respondent contends that petitioner’s request is untinely and she
does not qualify for relief with respect to taxable year 1998.

W agree with respondent that a section 6330 notice, which
is a notice sent providing a taxpayer notice of the
Comm ssioner’s intent to levy and of the taxpayer’s right to a
section 6330 collection due process hearing, constitutes a
“collection activity” for purposes of section 6015. See sec.
1.6015-5(b)(2) (i) and (ii), Income Tax Regs. Under the Internal
Revenue Service Restructuring and Reform Act of 1998 (RRA 1998),
Pub. L. 105-206, sec. 3501(b), 112 Stat. 770, the Comm ssi oner
nmust include in such collection-related notices a description of
a taxpayer’s right to relief under section 6015. The 1998
collection notice sent to petitioner and M. Barrera was not in
respondent’s adm nistrative record and was not presented as
evidence at trial. There is no evidence that the 1998 coll ection
notice infornmed petitioner of her right to apply for relief under
section 6015, as required by RRA 1998 sec. 3501(b). See M Gee v.

Comm ssioner, 123 T.C 314, 317-319 (2004); see also Nelson v.




- 23 -

Comm ssioner, T.C Meno. 2005-9. Petitioner’s testinony

i ndi cates that she was not aware of her right to request relief
under section 6015 until her husband presented her with Form 8857
to sign in Septenber 2002. In addition, respondent did not deny
petitioner’s request for relief for taxable year 1998 based upon
the 2-year tinme limt but instead appears to have eval uated
petitioner’s request under the list of factors provided in Rev.
Proc. 2000-15, secs. 4.02 and 4.03, 2000-1 C. B. at 448-449.
Under these circunstances, we do not find it necessary to decide
whet her the 2-year limtation period bars petitioner’s request
for relief for taxable year 1998.1%  Accordingly, we include
that year in our determnation of the appropriate relief
avail able to petitioner under section 6015(f).

| f a requesting spouse has satisfied the seven threshold
conditions of Rev. Proc. 2000-15, sec. 4.01, 2000-1 C. B. at 448,
then Rev. Proc. 2000-15, sec. 4.02, provides that, in cases where
aliability reported on a joint return is unpaid, relief under
section 6015(f) wll ordinarily be granted where all of the
followng elenents are satisfied: (1) At the tinme relief is

requested, the requesting spouse is no longer nmarried to, or is

13 W also note that respondent granted petitioner relief
under sec. 6015(c) for taxable year 1995, which petitioner
requested in her Form 8857 filed on Sept. 13, 2002, even though
respondent’s Form 4340 for that year, dated May 5, 2004,
indicates that a collection notice for the 1995 liability was
i ssued on Cct. 14, 1999, which was simlarly nore than 2 years
before the date petitioner filed her Form 8857.
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legally separated from the nonrequesting spouse, or has not been
a menber of the same household as the nonrequesting spouse at any
time during the 12-nonth period ending on the date relief was
requested; (2) at the time the return was signed, the requesting
spouse had no know edge or reason to know that the tax woul d not
be paid; and (3) the requesting spouse will suffer econom c
hardship if relief is not granted.

Petitioner and M. Barrera were still married and living in
t he sane househol d when petitioner filed her Form 8857 in
Sept enber 2002, and petitioner concedes that she does not neet
the first elenment |isted above. Accordingly, we conclude that
petitioner does not qualify for relief under Rev. Proc. 2000- 15,
sec. 4.02, 2000-1 C. B. at 448.

Where a requesting spouse satisfies the threshold conditions
of Rev. Proc. 2000-15, sec. 4.01, 2000-1 C B. at 448, but does
not qualify for relief under Rev. Proc. 2000-15, sec. 4.02,
equitable relief may still be granted under section 6015(f) if,
taking into account all the facts and circunstances, it woul d be
i nequitable to hold the requesting spouse liable for all or part
of the unpaid liability. Rev. Proc. 2000-15, sec. 4.03, 2000-1
C.B. 448, provides a list of positive factors and negative

factors that may be considered in determ ning whether it would be

14 Rel i ef under Rev. Proc. 2000-15, sec. 4.02, 2000-1 C. B
at 448, is available only to the extent that the unpaid liability
is allocable to the nonrequesting spouse.
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inequitable to hold the requesting spouse liable for all or part
of the unpaid liability.

The positive factors that, if present, weigh in favor of
relief include: (1) The requesting spouse is separated or
di vorced fromthe nonrequesting spouse; (2) the requesting spouse
woul d suffer economic hardship if relief were not granted; (3)
the requesti ng spouse was abused by the nonrequesting spouse; (4)
t he requesting spouse did not know or have reason to know t hat
the reported liability would not be paid; (5) the nonrequesting
spouse has a |l egal obligation pursuant to a divorce decree or
agreenent to pay the unpaid liability;* and (6) the unpaid
liability is attributable solely to the nonrequesting spouse.
Rev. Proc. 2000-15, sec. 4.03(1), 2000-1 C. B. at 449.

The negative factors that, if present, weigh against relief
include: (1) The unpaid liability is attributable to the
requesti ng spouse; (2) the requesting spouse knew or had reason
to know that the reported liability would be unpaid at the tine
the return was signed; (3) the requesting spouse significantly
benefited (beyond normal support) fromthe unpaid liability; (4)
t he requesting spouse will not experience econom c hardship if

relief is not granted; (5) the requesting spouse has not made a

15 According to Rev. Proc. 2000-15, sec. 4.03(1)(e), 2000-
1 CB at 449, however, “This will not be a factor weighing in
favor of relief if the requesting spouse knew or had reason to
know, at the tinme the divorce decree or agreenent was entered
into, that the nonrequesting spouse would not pay the liability.”



- 26 -

good faith effort to conply with Federal incone tax laws in the
tax years following the tax years to which the request for relief
relates; and (6) the requesting spouse has a | egal obligation
pursuant to a divorce decree or agreenent to pay the unpaid
liability. Rev. Proc. 2000-15, sec. 4.03(2), 2000-1 C. B. at 449.

As Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at 448, nakes
clear, no single factor is to be determi native in any particul ar
case, all factors are to be considered and wei ghed appropriately,
and the list of factors is not intended to be exhaustive.

Respondent contends that petitioner has not denonstrated
that any of the factors weighs in favor of equitable relief.
Accordi ngly, we exam ne each factor in turn.

1. Marital Status

Petitioner and M. Barrera were still married when
petitioner filed her Form 8857 in Septenber 2002, which fact
disqualified petitioner under Rev. Proc. 2000-15, sec. 4.02,
2000-1 C.B. at 448. The follow ng nonth, however, in Cctober
2002, M. Barrera was sentenced to a 27-nonth termin a Federal
correctional facility, which he began serving in April 2003.
Thereafter, in March 2004, petitioner filed for dissolution of
her marriage to M. Barrera, and the action was pending at the

time this case was tried.® Thus, petitioner has lived apart

1 On the issue of her marital status, petitioner relies
on a docunent that she attached to her posttrial nenorandum and
(continued. . .)
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fromM. Barrera since April 2003 and has instituted divorce
proceedi ngs. Gven the overall record, we viewthis factor as
wei ghing in favor of relief.

2. Econom ¢ Har dship

A requesting spouse would suffer econom c hardship if
paynment of the liability, in whole or in part, would cause the
t axpayer to be unable to pay his or her reasonable basic living
expenses. Rev. Proc. 2000-15, sec. 4.03(1)(b) and (2)(d), 2000-1
C.B. at 448-449; see also sec. 301.6343-1(b)(4), Proced. & Adm n.
Regs.!” In determining a reasonabl e anbunt for basic living
expenses, we consider, anong other things: (1) The taxpayer’s
age, enploynent status and history, ability to earn, and nunber
of dependents; (2) the anount reasonably necessary for food,
cl ot hi ng, housi ng, nedical expenses, transportation, current tax
paynments, alinony, child support or other court-ordered paynents,
and expenses necessary to the taxpayer’s production of incong;
(3) the cost of living in the geographic area where the taxpayer

resides; (4) the amount of property which is available to pay the

18(, .. continued)
that is not part of the instant record. The Court has
di sregarded that docunent. See Rule 143(b).

7 Rev. Proc. 2000-15, sec. 4.02(1)(c), 2000-1 C. B. at
448, provides, in pertinent part, that “the determ nation of
whet her a requesting spouse will suffer econom c hardship * * *
will be based on rules simlar to those provided in
8§ 301.6343-1(b)(4) of the Regulations on Procedure and
Adm ni stration.”
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t axpayer’s expenses; (5) any extraordi nary circunmstances such as
speci al education expenses, a nedical catastrophe, or a natural
di saster; and (6) any other factor that the taxpayer clainms bears
on econom c hardship. See sec. 301.6343-1(b)(4)(ii), Proced. &
Adm n. Regs.

In the instant case, the outstanding taxes, additions to
tax, and assessed interest for the 3 years in issue total ed
approxi mately $13, 182 as of the date of trial. Petitioner
contends that she will suffer a substantial econom c hardship if
she is not relieved of liability for this sum Petitioner cites
her work as a sales clerk at Capretto Shoes while raising two
young children wi thout support fromM. Barrera due to his
i nprisonnment, her nonthly nortgage paynent, and the children’s
daycare expenses in support of her contention.

On the record before us, we do not think that petitioner has
provi ded evi dence sufficient to support a finding of economc
hardship. Petitioner provided no information about her househol d
i ncone and expenses in either the request for innocent spouse
relief or the questionnaire she submtted to respondent. At
trial, petitioner testified with specificity only with respect to
her nont hly nortgage paynment of $1,000 (not including taxes and
i nsurance), preschool expenses of $400 a nonth for her son
(al though this expense was expected to end the foll ow ng school

year when her son starts kindergarten), and paynents to a live-in
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nanny of $270 a week. Petitioner stated that her nonthly
expenses al so include food, clothing for her and the children,
vehi cl e expenses, and honeowners’ association dues, but she did
not testify to or otherw se establish the dollar anmounts she pays
for these expenses.

On the matter of her incone, petitioner’s testinony was
simlarly vague and i nconplete. Petitioner earns approximtely
$15 an hour fromher full-tine job as a sales clerk at Capretto
Shoes, which she testified translated to take-honme earni ngs of
“maybe $1, 200, $1,300 a nonth.” Petitioner testified she is
“hardly” able to pay her expenses with her salary and that she
uses credit cards to pay her expenses. Petitioner also receives
nmonet ary assi stance fromher famly “Every blue noon” when she
needs hel p, but she did not state the anount of noney she
receives fromher famly, nor did she provide any clear
indication as to the frequency of the assistance.

Regardi ng petitioner’s assets, the record shows that
petitioner is the sole owner of the West Kendall house where she
and her children reside, which was purchased after she and M.
Barrera sold their Pine Bay Estates house in QOctober 2000.
Petitioner testified she paid approximately $234, 000 or $236, 000
for the West Kendall house, with a nortgage of about $210, 000,
but petitioner gave no evidence about the source of the cash for

t he downpaynent on the honme. There is evidence that the net
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proceeds fromthe sale of the Pine Bay Estates house were about
$150, 000, but there is no indication whether or not petitioner
had control over or access to these proceeds or any portion
thereof. Additionally, petitioner at one point had an individual
retirement account from which she received a $20,000 distribution
i n taxabl e year 2000, but she presented no evidence regarding the
bal ance of the account after the distribution or whether she has
any other savings, retirenent or otherw se.

O her than the nortgage on the West Kendal |l house,
petitioner presented no specific evidence regarding the existence
or anmount of any debts she may have. Petitioner stated she
currently pays househol d expenses with credit cards, but she did
not testify to or otherw se establish the amount, if any, of her
credit card debt. The record indicates that M. Barrera was
payi ng househol d expenses with his credit cards after the failure
of his nortgage conpany, but it appears that petitioner is not
liable for this credit card debt, as petitioner and M. Barrera
mai nt ai ned separate credit cards during their marriage.

Petitioner has a bachelor’s degree in business managenent,
wor k experience in a professional capacity, and gai nful
enpl oynent with the sane enpl oyer for several years. Although
paynment of the outstanding liabilities wll certainly reduce
petitioner’s expendable inconme, petitioner has not denonstrated

that paynent of the liabilities would prevent her from paying
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reasonabl e basic living expenses. See sec. 301.6343-1(b)(4),
Proced. & Admn. Regs. Petitioner’s references to nost of her
expenses are broad, generalized, and afford no neaningful way to
arrive at a nonthly outlay. Absent nore specific evidence
regardi ng her basic |iving expenses, as well as her incone, her
current debts, and all of her current assets, we do not think
that petitioner has net her burden of establishing that she woul d
suffer econom c hardship if she were denied equitable relief from
the liabilities in issue.

Al t hough petitioner has failed to establish that she wll
suffer econom c hardship, we recognize that, if relief is not
granted, petitioner will remain |liable for paying the outstanding
l[iabilities of $13,182, plus related interest. The facts before
us are inconclusive as to whether petitioner’s paynent of the
outstanding liabilities would not cause her to experience
econom ¢ hardship. See Rev. Proc. 2000-15, sec. 4.03(2)(d),
2000-1 C. B. at 449. Consequently, we find that econom c hardship

is a neutral factor in this case. See Fox v. Comm ssioner, T.C.

Meno. 2006-22; Madden v. Commi ssioner, T.C Meno. 2006-4.

3. Abuse
Petitioner was not abused by M. Barrera at any time during

their marriage. Therefore, this factor is neutral.
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4. Knowl edge or Reason To Know

The rel evant know edge in the case of a reported but unpaid
ltability is whether the taxpayer knew or had reason to know t hat
the tax would not be paid at the tinme the return was signed.

Rev. Proc. 2000-15, sec. 4.03(1)(d) and (2)(b), 2000-1 C. B. at

448-449: see al so Washi ngton v. Conmmi ssioner, 120 T.C. at 150.

Accordingly, for this factor to weigh in favor of relief,
petitioner nmust establish that, at the tinme she signed the 1998
joint return on May 23, 2000, the 1999 joint return on Novenber

2, 2000, and the 2000 joint return on July 24, 2001,18

18 In the instant case, the joint return for 1998 was
stanped as received by the IRS on May 30, 2000, the joint return
for 1999 was stanped as received on Nov. 15, 2000, and the 2000
joint return was stanped as received on Aug. 6, 2001. There is
no dispute that these were the dates the joint returns were
filed. Petitioner’s testinony, however, raises an issue as to
when she signed the joint returns. Petitioner admtted that she
signed the returns, but she did not know the dates she signed
them nor did she recall whether a particular return was tinely
or |ate when she signed it. The joint return for taxable year
1998 shows a handwitten signature date for both petitioner and
M. Barrera of “5-23-00", the 1999 joint return shows a typed
signature date for both petitioner and M. Barrera of “11-02-00",
and the 2000 joint return shows a typed signature date for both
petitioner and M. Barrera of “7/24/01”. Petitioner testified
that she did not wite the dates shown on the returns next to her
signatures and that she was not sure she signed the returns on
the particular dates |isted. Petitioner further testified that
she had “no clue” if she signed a particular return “three nonths
earlier and * * * [M. Barrera s] just turning it in at whatever
time he wants to turn it in.”

Al t hough we accept petitioner’s testinony that she did not
wite the signature dates on the 1998, 1999, and 2000 j oi nt
returns, this fact does not convince us that petitioner signed
the returns on dates other than those shown next to her
signatures. There is no dispute that petitioner voluntarily

(continued. . .)
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she did not know and had no reason to know that M. Barrera woul d

18( .. continued)
signed each of the returns, and there is no indication in the
record that these returns were not fully conpleted by the return
preparer when she signed them Qher than her testinony,
petitioner presented no persuasive evidence that the 1998, 1999,
and 2000 returns were not, in fact, signed on the dates foll ow ng
her signatures. Gven that petitioner does not know and does not
recall when she signed the returns or whether the returns were
tinely or | ate when she signed them coupled with the fact that
the returns in evidence are each stanped as havi ng been received
by respondent within 2 weeks of the dates shown next to
petitioner’s and M. Barrera s signatures, we find that
petitioner signed the returns on the dates shown foll ow ng her
si gnat ures.

Al t hough we have no reason to find that petitioner did not
sign the joint returns for the years in issue on dates other than
t hose shown next to her respective signatures, for the sake of
conpl eteness, we address an issue raised with respect to the
joint return for taxable year 1998. As we note above, there is
no indication that the joint returns for taxable years 1998,
1999, and 2000 were not conpleted by the return preparer at the
tinme petitioner signed them Presunably, because the joint
returns were conpleted and signed by the return preparer,
petitioner signed each return, at the earliest, on the date
followng the return preparer’s signature. |In Biller v.

Comm ssioner, T.C. Meno. 1976-97, affd. 544 F.2d 1343 (5th Gr
1977), the Court found that although no date appeared next to
petitioner’s signature on a joint return, the return showed a
date of COct. 8, 1971, next to the signature of the return
preparer and was “obviously signed by petitioner on or after that
date”. Petitioner’s 1999 and 2000 joint returns each show t he
sanme date next to her and M. Barrera s signatures and next to
the signature of the return preparer, and thus support a finding
that petitioner signed the 1999 and 2000 returns on Nov. 2, 2000,
and July 24, 2001, respectively.

The 1998 joint return, however, shows a handwitten
signature date of May 25, 1999, for the return preparer, which
if accurate, is alnost a full 12 nonths prior to the handwitten
signature dates of May 23, 2000, shown for both petitioner and
M. Barrera. Petitioner did not proffer any specific evidence
relating to this discrepancy, and we are not persuaded by the
return preparer’s signature date or by petitioner’s testinony
that she signed the 1998 joint return on a date other than the
date of May 23, 2000, shown next to her and M. Barrera's
si gnat ures.
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not pay the liabilities reported on the returns.

Petitioner contended at trial that she did not know and had
no reason to know that the liabilities reported on the joint
returns for taxable years 1998, 1999, and 2000, would not be paid
because she did not know that the returns showed any taxes due
when she signed them |In support of her contention, petitioner
testified that she did not prepare the returns in issue, never
revi ewed or | ooked through the returns when she signed them and
never asked M. Barrera about paying the reported liabilities.

For purposes of our analysis herein, we are willing to
accept petitioner’s contention that she did not see the bal ance
due anounts reported on the 1998, 1999, and 2000 joint returns
and thus did not have actual know edge that M. Barrera would not
pay those liabilities when she signed the respective returns.
Nonet hel ess, petitioner nust still establish that she had no
reason to know that M. Barrera would not pay the reported
liabilities at the tinmes she signed the joint returns.

In order to satisfy the reason to know factor, a taxpayer
must establish that it was reasonable for the taxpayer to believe

that his or her spouse would pay the reported liability at the

time the taxpayer signed the return. See, e.g., Hopkins v.

Comm ssioner, 121 T.C. 73, 88-89 (2003); Knorr v. Conm Ssioner,

T.C. Meno. 2004-212; Morello v. Conm ssioner, T.C. Meno.

2004-181; Keitz v. Comm ssioner, T.C. Menp. 2004-74; Ogonoski V.
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Conmi ssioner, T.C. Menp. 2004-52; West v. Commi ssioner, T.C

Meno. 2003-91; see al so Rev. Proc. 2000-15, sec. 4.02(1)(b),
2000-1 C.B. at 448. Additionally, if a taxpayer knows enough
facts to be put on notice of the possibility of an underpaynent,
the taxpayer has a duty to inquire further to determne the

amount of his or her tax liabilities. See Chou v. Commi SSioner,

T.C. Meno. 2007-102; Motsko v. Commi ssioner, T.C Meno. 2006-17;

Fel dnman v. Conmi ssioner, T.C. Menpb. 2003-201, affd. 152 Fed.

Appx. 622 (9th Cir. 2005). A taxpayer is not relieved of this
duty of inquiry solely because the taxpayer relied on his or her
spouse to take care of the tax returns. See Haynman v.

Comm ssi oner, 992 F. 2d 1256, 1262 (2d Cr. 1993), affg. T.C

Meno. 1992-228; Morello v. Comm ssioner, supra. A taxpayer

cannot obtain the benefits of relief fromjoint and several
liability sinply because the taxpayer turned a “blind eye” by not
reviewing the contents of a joint return and then failed to nmake
further inquiry into the ultimate tax liability shown on the

return. Price v. Conm ssioner, 887 F.2d 959, 965 (9th Cr

1989), revg. an Oral Qpinion of this Court; Levin v.

Conmi ssioner, T.C. Meno. 1987-67.

In the instant case, M. Barrera never physically or
ot herwi se prevented petitioner from paging through the joint
returns for the years in issue, and petitioner admtted in her

testinmony that she was “sure” she could have | ooked through the
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returns had she wanted to do so. Yet petitioner never revi ewed
the joint returns before she signed them and she never asked M.
Barrera about paying the reported liabilities because, as she
admtted, she “wouldn’t have even | ooked at the tax return[s] to
see if anything was due, to begin with.” Petitioner testified
that she “signed blindly” because she trusted that M. Barrera
“woul d do the best” for her and her famly. Based on the instant
record, we find that petitioner essentially, and admttedly,
turned a “blind eye” toward the filing of the 1998, 1999, and
2000 joint tax returns and the failure to pay the taxes shown
t her eon.

A taxpayer who signs a return without reviewing it is
charged with constructive know edge of its contents, including

the tax due shown on that return. Haynman v. Conmmi SSi oner, supra

at 1262; see also Park v. Conm ssioner, 25 F.3d 1289, 1299 (5th

Cir. 1994), affg. T.C. Meno. 1993-252; Castle v. Conm ssioner,

T.C. Meno. 2002-142; Cohen v. Conmi ssioner, T.C. Menob. 1987-537.

Thus, despite the fact that petitioner signed the 1998, 1999, and
2000 joint returns without review ng themor discussing themwth
M. Barrera, she should have known of the taxes shown due
t her eon.

Havi ng found that petitioner had constructive know edge of
the taxes shown due on the 1998, 1999, and 2000 joint returns, we

further find that, under the facts of this case, it was not
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reasonabl e for petitioner to believe M. Barrera would pay the
reported liabilities at the tinmes she signed the returns. The
record shows that when petitioner signed the joint returns for
t axabl e years 1998, 1999, and 2000 on May 23, 2000, Novenber 2,
2000, and July 24, 2001, respectively, she was well aware of the
financial difficulties facing her famly. M. Barrera s nortgage
br oker age business had, in petitioner’s words, “failed” in 1998
as a result of a Federal crimnal investigation, and M. Barrera,
the sole earner in the famly at that tinme, |ost the necessary
nortgage licenses to continue with that |ine of work.
Thereafter, in late 1999, petitioner and M. Barrera put their
“fabul ous” Pine Bay Estates house on the market and, after its
eventual sale a year later in Cctober 2000, purchased the |ess
expensi ve “nmedi ocre” West Kendall house. Petitioner was “sick to
sell” the Pine Bay Estates house and was not “a happy party” to
its sale, and she admtted that, when the Pine Bay Estates house
had to be sold, she knew there were financial problens facing her
famly. Petitioner further testified that by 2000, M. Barrera
was working “less and | ess” at his successor hone inprovenent
| oan busi ness, and when he quit renting commercial office space
for the business and noved the office into their hone, petitioner
realized that M. Barrera could no | onger pay the rent for the
comercial office space. Petitioner testified that she al so knew

by 2000 that she had to agree to M. Barrera’'s repeated requests
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t hat she take a $20,000 early withdrawal from her IRA or, as she
testified, she would “end up under a bridge”. Also in 2000,
petitioner returned to work at a job outside the hone for the
first time in her marriage to M. Barrera since her pregnancy
with their first child in 1996.

In light of the foregoing, we cannot conclude that it was
reasonabl e for petitioner to believe that M. Barrera would pay
three incone tax bills in the approxi mate anounts of $3, 700,
$2,900, and $3,700. Although these unpaid amounts may have not
been significant enough to cause petitioner concern in the early
years of her marriage to M. Barrera, when his yearly adjusted
gross incone was approxi mately $199, 000 and his nortgage
br oker age busi ness was operating, by the tine she signed the
1998, 1999, and 2000 joint returns in May 2000, Novenber 2000,
and July 2001, respectively, when petitioner and M. Barrera’s
reported adjusted gross incone for a famly of four was down to
$14, 165 for 1999, $24,446 for 2000, and $2,108 for 2001, the
unpai d anmounts were significant enough to put a reasonabl e person
in petitioner’s circunstances on notice that further inquiry
about their paynent was warranted.

At trial, petitioner testified that had she seen the tax
anounts reported as due on the returns for the years in issue,
she woul d have assuned that M. Barrera would pay them W have

no reason to doubt petitioner’s truthfulness on this matter.
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Despite her assunption, however, we cannot find that, at the tine
the returns were signed, petitioner had no reason to know t hat
the reported taxes would not be paid. Petitioner conpleted
courses in accounting, finance, and business | aw, anong others,
in the process of earning her bachelor’s degree in business
managenent. She has work experience in a professional capacity,
nost notably as a |oan officer assisting individuals with the
conpletion of their residential nortgage |oan applications.

Thus, petitioner is neither uneducated nor unsophisticated as to
financial matters. Additionally, nothing in the record suggests
that M. Barrera deceived petitioner or conceal ed information
fromher regarding famly finances. Although petitioner contends
on brief that, after the close of his nortgage brokerage

busi ness, M. Barrera was paying famly |living expenses with
credit cards w thout her know edge, we do not find this

i ndicative of any deceit or concealment on M. Barrera s part,
particularly in light of petitioner’s consistent testinony that
she never asked M. Barrera about famly finances because “it was
just not * * * [her] concern”, and she never discussed payi ng
bills wwth M. Barrera because “[t]hat was his job, and ny job
was to raise ny children.” Moreover, petitioner admtted in her
testinony that, although M. Barrera “always lived the life that
everything was fine”, she knew things were changing financially

by at |east 1999.



- 40 -
This Court has consistently applied the principle that the
provisions providing relief fromjoint and several liability are
“‘designed to protect the innocent, not the intentionally

ignorant’”. Morello v. Conm ssioner, T.C Meno. 2004-181

(quoting D ckey v. Comm ssioner, T.C Meno. 1985-478). In

petitioner’s case, the joint returns for taxable years 1998,

1999, and 2000 each showed a bal ance due on the line stating
“AMOUNT YOU ONE”. Petitioner was aware of the financia
difficulties facing her famly at the respective tinmes she signed
these returns, yet she did not even | ook at each return to
determ ne whether she and M. Barrera owed tax or were due a
refund of overpaid tax. Under the circunstances of this case, we
cannot find that petitioner had no reason to know that M.
Barrera woul d not pay the bal ances shown as owing. At a mninum
petitioner did not neet her well-established duty of inquiry with
respect to paynent of those bal ances.

On the record before us, we conclude that petitioner has not
established that she did not know, nor did she have reason to
know, that the liabilities reported on the joint returns for
t axabl e years 1998, 1999, and 2000 woul d not be paid at the
respective tinmes she signed returns. This factor wei ghs agai nst

relief.
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5. Nonr equesti ng Spouse’'s Legal Obligation To Pay Tax

At the tinme this case was tried, petitioner had filed a
petition for dissolution of her marriage to M. Barrera, but a
final judgnent of dissolution had not been issued by the court.
Petitioner argues, however, that the |legal obligation factor
wei ghs in favor of relief because, as part of the dissolution
proceedi ngs, she and M. Barrera had entered into a narital
settl ement agreenent under which M. Barrera had assuned the
obligation to pay the outstanding joint Federal incone tax
liabilities for taxable years 1998, 1999, and 2000 in their
entirety.

Because petitioner had not yet obtained a final judgment of
dissolution, it is not clear that the marital settlenent
agreenent inposed a |legal obligation upon M. Barrera to pay the
outstanding liabilities at the tinme this case was tried. Even
taking the marital settlenment agreenent into consideration,
however, we do not think that this factor favors relief in this
case. The legal obligation factor weighs in favor of relief only
if the requesting spouse did not know or have reason to know
that, at the tinme the divorce decree or agreenment was entered
into, the nonrequesting spouse would not pay the liability. Rev.
Proc. 2000-15, sec. 4.03(1)(e), 2000-1 C.B. at 449. On the facts
of this case, petitioner had reason to know that M. Barrera

woul d not pay the outstanding liabilities at the tine she and M.
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Barrera entered into the marital settlenent agreenent. At the
time petitioner and M. Barrera entered into the nmarital
settlenment agreenent, M. Barrera was approximtely 1 year into
serving his 27-nonth sentence for conspiring to defraud the
United States in connection with his nortgage brokerage busi ness.
In the years prior to his conviction on this charge, M. Barrera
had | ost his nortgage broker |icense, his nortgage brokerage
busi ness had failed, and his and petitioner’s reported adjusted
gross incone had fallen fromapproximately $199,000 in 1995 to
$2,108 in 2001. By the tinme of his conviction in Cctober 2002
and subsequent incarceration in April 2003, M. Barrera was not
wor ki ng and had no inconme, and petitioner admtted that M.
Barrera was living wwth her and the children because “he had no
money” and “nowhere to go”. The facts and circunstances of this
case thus establish that petitioner knew or had reason to know
that, at the tine she entered into the marital settl enent
agreenent, M. Barrera would not pay the liabilities at issue.
Accordingly, this factor is neutral.

6. Attributable to Nonrequesti ng Spouse

The bal ance due on the joint return for taxable year 1998
was attributable to self-enploynent tax on i ncone earned by M.
Barrera fromhis Schedule C activity as a busi ness consultant.
The bal ance due on the joint return for taxable year 1999 was

attributable to the 10-percent additional tax on early
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di stributions under section 72(t) inposed on a $38, 261
distribution fromM. Barrera’s IRA ' The bal ance due for
t axabl e year 2000 was attributable to the 10-percent additional
tax under section 72(t) inposed on IRA distributions totaling
$37, 119, of which $20,000 was distributed frompetitioner’s |IRA

On these facts, it appears that the unpaid taxes for
taxabl e years 1998 and 1999 are solely attributable to M.
Barrera and thus would weigh in favor of relief for those years,
but the unpaid tax for taxable year 2000 is al nost equally
attributable to petitioner and M. Barrera and thus woul d not
weigh in favor of relief for that year. This is not the end of
our inquiry, however, as we believe several additional facts
shoul d be considered under the particular circunstances of this
case.

First, M. Barrera s self-enploynent inconme in 1998 and the
funds distributed fromhis IRAin 1999 were used in great part
for living expenses of both petitioner and M. Barrera, as was
t he $20, 000 distributed frompetitioner’s IRA in 2000.

Petitioner testified, however, that she took the $20, 000 | RA

9 I'n 1999 and 2000, petitioner, in her individual
capacity, received interest incone of $79 and $19, respectively.
However, respondent stipulates that the “entire bal ances due” on
the 1999 and 2000 joint returns arose fromthe 10-percent
addi tional tax under sec. 72(t) inposed on the early
distributions fromM. Barrera’ s and petitioner’s |RAs.
Accordingly, petitioner’s small anobunts of interest incone in
1999 and 2000 do not affect our analysis of the attribution
factor.
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distribution in 2000 at the insistence of M. Barrera, and we
thus recognize M. Barrera’s influence with respect to this
income. Utimately, though, petitioner agreed to M. Barrera's
request for the distribution because she knew that she and her
famly needed the noney or, as she testified, she would “end up
under a bridge”, and she further knew there woul d be tax
consequences to the distribution.

We next note that the unpaid additions to tax and interest
for taxable years 1998 and 1999 are the result of petitioner and
M. Barrera’'s failure to tinely file their joint incone tax
returns, and the unpaid additions to tax and interest for those
years and for taxable year 2000 are the result of petitioner and
M. Barrera's failure to pay their incone taxes when they were
due. All taxpayers have a duty to file tinmely and accurate
returns and to pay the amobunts shown as due on those returns.
See generally secs. 6001, 60l11(a), 6012(a)(1l), 6072(a), 6151(a).
Petitioner’'s reliance on M. Barrera, therefore, to handle the
preparation and filing of their joint returns for taxable years
1998, 1999, and 2000 does not establish that the additions to
tax and interest for those years are solely attributable to M.
Barrera.

Under these circunstances, we find that the attribution

factor weighs somewhat in favor of relief for taxable years 1998
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and 1999, but it does not weigh in favor of relief for taxable
year 2000.

7. Si gni fi cant Benefit

The record shows that the funds fromthe unpaid liabilities
were used by M. Barrera to pay his famly’s household and
Iiving expenses during taxable years 1998, 1999, and 2000. W
thus find that petitioner did not significantly benefit *“beyond
normal support” fromthe unpaid liabilities for taxable years
1998, 1999, and 2000. This factor is neutral.

8. Nonconpl i ance Wth Federal |ncome Tax Laws

Petitioner has conplied with Federal income tax |aws for
the years follow ng taxable year 2000, the |ast year in issue.
This factor is neutral.

Concl usi on

A factor favoring relief for all three of the years in
issue is that petitioner and M. Barrera are separated and
petitioner is seeking dissolution of their marriage. Al so
somewhat favoring relief, at least for taxable years 1998 and
1999, is that the underpaynents are attributable to incone
earned by M. Barrera, though we note that petitioner, who had
no or mnimal inconme during these years, enjoyed the use of M.
Barrera’s incone.

The factors favoring relief are strongly outwei ghed by

petitioner’s knowl edge or reason to know that the reported
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liabilities would not be paid at the respective tinmes she signed
the 1998, 1999, and 2000 joint returns--especially because
know edge or reason to know that a tax would be unpaid is “an
extrenely strong factor weighing against relief.” Rev. Proc.
2000- 15, sec. 4.03(2)(b), 2000-1 C.B. at 449. W are also
m ndful of petitioner’s failure to denonstrate that she would
suffer economc hardship if relief were not granted, and that
the tax bal ances due for the years in issue are partly
attributable to late filing and failure to pay additions to tax
and related interest and, for taxable year 2000, petitioner’s
$20, 000 distribution fromher |RA.

On the basis of the facts and circunstances presented, we
find that it would not be inequitable to hold petitioner |iable
for the outstanding liabilities for taxable years 1998, 1999,
and 2000. W, therefore, conclude that petitioner is not
entitled to equitable relief fromjoint and several liability
under section 6015(f). 1In reaching this conclusion, we have
considered all argunents nade by the parties and, to the extent
not nenti oned above, we conclude that they are irrel evant or
wi thout nmerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




