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PONELL, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463' of the Internal Revenue Code
in effect at the tinme the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year in issue.
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This is a so-called collection case brought pursuant to
section 6330(d). The issue is whether petitioner may raise in
this proceeding a challenge to the correctness of an underlying
tax deficiency. Petitioner resided in Ponpano, Florida, when the
petition was fil ed.

Backgr ound

The basic facts are not in dispute. During 1995 and 1996,
petitioner was in the construction business as a sole
proprietorship reporting incone and deductions on Schedul e C,
Profit or Loss From Business. On his 1995 Federal incone tax
return petitioner claimd and received a refund of $971
Respondent audited petitioner’s 1995 return and proposed to
disallow, inter alia, deductions for wages paid to enpl oyees of
petitioner’s conpany. |t appears that the primary reason for the
di sal | ownance of the deductions was that either the nanmes or the
Social Security nunbers of the alleged enpl oyees were fal se.

Rat her than di spute the proposed adjustnent, petitioner signed a
Form 4549- CG | ncone Tax Exam nation Changes, dated March 31,
1997. Form 4549-CG provides, in part

Consent to Assessnent and Collection - | do not wsh to

exercise nmy appeal rights with the Internal Revenue Service

or to contest in the United States Tax Court the findings in

this report. Therefore, | give ny consent to the i medi ate
assessnment and collection of any increase in tax * * *,
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Respondent assessed an additional tax of $13,629. By letter
dat ed, October 10, 1997, petitioner sought to establish that the
anmount of disallowed wages was incorrect. During the so-called
audit reconsideration process, petitioner supplied virtually
identical notarized statenents containing the names of four of
the all eged enployees. By letter dated July 30, 2001, petitioner
was informed that the Social Security nunbers were either m ssing
or invalid. Petitioner was requested to submt “either their
correct social security nunbers or cancelled checks show ng the
anount you paid to them” Petitioner supplied further nanmes and
Soci al Security nunbers (but apparently no cancell ed checks),
and, as a result, respondent abated $1,637 of the prior
assessnment based on the exam nati on.

Petitioner filed his 1996 Federal incone tax return that
showed a bal ance due of $306. Petitioner admts that he owes the
anount shown on that return.

Respondent filed a lien pursuant to sections 6321 and 6323
and issued a notice of lien filing to petitioner pursuant to
section 6320. Petitioner tinely requested a hearing contending
only that the anmount of the 1995 deficiency was incorrect. On
Septenber 5, 2003, respondent denied relief on the ground that
petitioner had waived his right to challenge the collection of
his 1995 tax liability because he had signed Form 4549-CG

consenting to the assessnent and collection. Petitioner filed a
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tinmely petition seeking review of that determ nation under
section 6330(d)(1).

Di scussi on

Section 6320(a) (1) provides that respondent shall notify in
witing the taxpayer against whoma lien arises or is filed.
Under section 6320(b), the taxpayer nay request a hearing before
an inpartial Appeals Oficer. Section 6320(c) provides that
“subsections (c), (d) (other than paragraph (2)(B) thereof), and
(e) of section 6330 shall apply” to a hearing under section 6320.
Rel evant here, section 6330(c)(2)(B) provides that a taxpayer may
rai se at the hearing

chal l enges to the existence or anobunt of the underlying tax

l[tability for any tax period if the person did not receive

any statutory notice of deficiency for such tax liability or

did not otherw se have an opportunity to dispute such tax

liability.

The issue here is whether section 6330(c)(2)(B) precludes
petitioner fromraising the correctness of the underlying tax
liability for 1995 in a hearing under section 6320(b). As we
have pointed out, section 6320(c) incorporates the restriction

contained in section 6330(c)(2)(B)

This case is controlled by Aguirre v. Conm ssioner, 117 T.C.

324 (2001). As here, in Aguirre petitioners executed a Form 4549
containing the identical |anguage set forth above and requested a
hearing solely to dispute the correctness of their underlying tax

liabilities. W held that petitioners had waived their right to
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review the underlying tax liabilities. W see no reason to
reiterate Aguirre here.?
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be entered

for respondent.

2 Petitioner contends that the revenue agent conducting the

audit msled him The | anguage on Form 4549-CG | ncone Tax

Exam nati on Changes, is quite clear, and we have great difficulty
i n understanding the reason that petitioner clains that he was

m sl ed.



