T.C. Meno. 2004-102

UNI TED STATES TAX COURT

ANGELA BARRI GA, f.k.a. ANGELA ROBLEDO, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 8571-00. Filed April 15, 2004.

Angel a Barriga, pro se.

Monica J. Mller, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: Respondent determ ned deficiencies in
petitioner’s Federal incone tax and penalties for 1992, 1993, and

1994 as foll ows:



Addition to Tax/Penalty

Year Defi ci ency Sec. 6651(a) Sec. 6662(a)
1992 $7, 589 - - $1, 096
1993 90, 049 $21, 647 17, 554
1994 202, 878 - - 40, 507

Respondent al so determ ned that petitioner is not entitled to
relief fromjoint and several liability for 1989, 1990, and 1991.
The petition seeks relief fromboth determ nations. The issue
for decision is whether petitioner is eligible for relief under
section 6015 for any of the years 1989 through 1994.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipul ated
facts are incorporated in our findings by this reference.
Petitioner resided in Texas at the tinme she filed the petition in
this case.

Petitioner was born and raised in Medellin, Colombia. 1In
1976, petitioner graduated from Asbury College in WI nore,
Kentucky, and, in 1981, she graduated with a degree of Master of
Sci ence in Education from Baylor University in Texas. Thereafter
she was enpl oyed as an el enentary school teacher, and she
recei ved wages as a teacher during each of the years in issue.

In 1992, petitioner graduated fromthe Reynaldo G Garza Schoo
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of Law in San Benito, Texas. Petitioner did not pass the Texas
State bar exam nation

Petitioner marri ed Arado Robl edo (Robl edo) in 1981. She
filed for divorce in 1994. Robledo filed a bankruptcy petition
in 1995. The divorce was finalized in 1997. Petitioner was
awar ded noney and various itens of property in the final divorce
decree, including $150, 000, three autonobiles, and several
parcels of real property. The divorce decree provided in part as
fol | ows:

AMADO ROBLEDO shall be solely responsible for al

federal inconme tax liabilities of the parties fromthe

date of marriage through Decenber 31, 1996 and shal

tinely pay any deficiencies, assessnents, penalties, or

i nterest due thereon and shall hold Petitioner harm ess

t herefrom

| T 1S FURTHER ORDERED AND DECREED t hat the

certificate of deposit in the amount of $200, 000. 00

plus interest currently held in trust with the Law

Ofice of Paul L. Wley * * * in the nanes of AMADO

ROBLEDO and ANCGELA B. ROBLEDO wi Il be used to offset

any tax liabilities, including interest, penalties and

ot her assessnents by the Internal Revenue Service from

the date of marriage through Decenber 31, 1996

Petitioner and Robledo filed joint Federal inconme tax
returns for 1989 and 1990. The joint returns reported
under paynents of $6, 347 and $271, 766 for 1989 and 1990,
respectively. As of the tine of trial on Septenber 22, 2003, the
tax, penalty, and interest for 1989 and the tax and interest for

1990 were fully paid after application of paynents by Robl edo.
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In 1995, petitioner and Robl edo each filed returns for 1991
using the filing status of “married filing separate return”
Petitioner’s return for 1991 was filed in March 1995 and reported
tax due of $38,406 and an under paynent of $32,625. n
Novenber 9, 1995, respondent sent a notice of deficiency for 1991
to petitioner. |In or after Cctober 1995, petitioner and Robl edo
attenpted to file an anmended return for 1991 using the status of
“married filing joint return”

I n Septenber 1995, Robledo filed separate returns for 1992
and 1993. On Cctober 12, 1995, joint Forns 1040X, Anended U. S.
| ndi vi dual 1 ncome Tax Return, for 1992 and 1993 were filed. The
anended returns clai ned overpaynents for 1992 and 1993 in the
amounts of $17,106 and $20, 386, respectively. Al so on
Cct ober 12, 1995, petitioner and Robledo filed a joint Form 1040
for 1994 clainmng an overpaynent of $4,675. Each of the joint
returns reported wages paid to petitioner, Schedule C, Profit or
Loss From Busi ness, incone of Robledo, and rental incone from
vari ous properties owned by petitioner and Robl edo.

In or about 1999, petitioner, represented by a certified
public accountant, filed a request for section 6015 relief.
During the Appeals process, petitioner was allowed partial relief
fromjoint and several |iability under section 6015(c) for 1992,
1993, and 1994. Respondent and petitioner’s representative

t oget her determ ned the appropriate allocation of the deficiency
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for each year. By elimnating the portion of the deficiency
attributable solely to Robledo, petitioner’s liability for the
deficiencies determned in the notice of deficiency after
application of section 6015(c) was reduced to $1, 404, $30, 120,
and $28,598 for 1992, 1993, and 1994, respectively. The addition
to tax under section 6651(a) for 1993 was reduced to $4, 461, and
the accuracy-rel ated penalty under section 6662(a) was reduced to
$281, $3,659, and $5,720 for 1992, 1993, and 1994, respectively.
For 1992, there are estimated tax and wi thholding credits
avai l abl e to petitioner of $15,6000 and $2, 100, respectively, that
will fully pay the proposed tax and penalty assessnents. For
1993, there are estimated tax and w thhol ding credits avail able
of $10,000 and $2,277, respectively.
OPI NI ON

Cenerally, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse is jointly and severally liable for the
entire tax due for that taxable year. Sec. 6013(d)(3). Under
section 6013(b)(2), where a separate return has been filed, an
election to file jointly may not be nade nore than 3 years after
the due date of the return or after a notice of deficiency has
been sent for the year.

A spouse (requesting spouse) may seek relief fromjoint and

several liability by follow ng procedures established in section
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6015. Sec. 6015(a). A requesting spouse may request relief from
liability under section 6015(b) or, if eligible, nay allocate
liability according to provisions under section 6015(c). Sec.
6015(a). If relief is not avail able under section 6015(b) or
(c), an individual may seek equitable relief fromjoint and
several liability if “taking into account all the facts and
circunstances, it is inequitable to hold the individual liable
for any unpaid tax”. Sec. 6015(f).

Petitioner has failed to address the applicable statutory
provi sions, the adjustnments involved in respondent’s
determ nation, or the relevant facts. Petitioner argues that she
did “not know the facts as to anobunts owed, when, or why, as
petitioner never had anything to do with these matters”.
Petitioner generally clainms that the division of property
pursuant to the divorce decree was not equitable; she received
properties that were forecl osed; the divorce decree was signed
W thout notice to her; and “the systeni failed to treat her
fairly.
1989 and 1990

Under section 6015(b) and (c), relief fromjoint and several
liability is available only from proposed or assessed
deficiencies. Sec. 6015(b)(1)(D), (c)(1). Neither section
6015(b) nor section 6015(c) permts relief fromliabilities that

were reported on a return but remai ned unpaid. Hopkins v.
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Comm ssioner, 121 T.C. 73, 88 (2003). Because the liabilities

from 1989 and 1990 are due to underpaynents with respect to
anounts reported on joint returns, petitioner may obtain relief,
if at all, only under section 6015(f).

We have jurisdiction to review respondent’s denial of
petitioner’s request for equitable relief under section 6015(f).

Jonson v. Comm ssioner, 118 T.C 106, 125 (2002), affd. 353 F.3d

1181 (10th Cr. 2003); Butler v. Conm ssioner, 114 T.C 276, 292

(2000). We review such denial of relief to deci de whether
respondent abused respondent’s discretion by acting arbitrarily,
capriciously, or wthout sound basis in fact. Jonson v.

Conmi ssi oner, supra at 125; Butler v. Comm ssioner, supra at 292.

Whet her respondent’s denial of petitioner’s request for relief
under section 6015(f) was an abuse of discretion is a question of

fact. Cheshire v. Comm ssioner, 115 T.C 183, 198 (2000), affd.

282 F.3d 326 (5th Cr. 2002). Petitioner bears the burden of

provi ng an abuse of discretion. Washington v. Conmm ssioner, 120

T.C. 137, 146 (2003); see also Alt v. Comm ssioner, 119 T.C. 306,

311 (2002) (“Except as otherw se provided in section 6015,

petitioner bears the burden of proof.”); Jonson v. Conm Ssioner,

supra at 113 (sane).
As directed by section 6015(f), the Comm ssioner has
prescribed procedures to determ ne whether a taxpayer qualifies

for relief fromjoint and several liability. These procedures
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are set forth in Rev. Proc. 2000-15, 2000-1 C.B. 447. This Court
has uphel d the use of these procedures in reviewi ng a negative

det er mi nati on. See Washi ngton v. Conmmi ssioner, supra at 147;

Jonson v. Comm ssioner, supra at 125. Rev. Proc. 2000-15, sec.

4.01, 2000-1 C.B. at 448, lists seven conditions (threshold
conditions) that nust be satisfied before the Comm ssioner wll
consider a request for relief under section 6015(f).

If the threshold conditions are satisfied, Rev. Proc.

2000- 15, sec. 4.02, 2000-1 C. B. at 448, lists circunstances where
relief will generally be granted, subject to two |imtations. If
it is unclear whether these circunstances are satisfied, the
Conmi ssioner |ooks to Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B
at 448, to determ ne whether the taxpayer should be granted
equitable relief.

Rev. Proc. 2000-15, sec. 4.03(1), 2000-1 C.B. at 448, lists
the followng six factors that the Conm ssioner will consider as
wei ghing in favor of granting relief for an unpaid liability
(positive factors): (1) The requesting spouse is separated or
di vorced fromthe nonrequesting spouse; (2) the requesting spouse
woul d suffer economc hardship if relief were denied; (3) the
requesti ng spouse was abused by the nonrequesting spouse; (4) the
requesti ng spouse did not know or have reason to know that the
reported liability would be unpaid at the tinme that the return

was signed; (5) the nonrequesting spouse has a | egal obligation



- 9 -
pursuant to a divorce decree or agreenent to pay the unpaid
ltability; and (6) the unpaid liability is attributable to the
nonr equesti ng spouse. Rev. Proc. 2000-15, sec. 4.03(2), 2000-1
C.B. at 449, lists the followng six factors that the
Comm ssioner will consider as wei ghing against granting relief
for an unpaid liability (negative factors): (1) The unpaid
liability is attributable to the requesting spouse; (2) the
requesting spouse knew or had reason to know that the reported
l[tability would be unpaid at the time that the return was signed;
(3) the requesting spouse significantly benefited (beyond nor nal
support) fromthe unpaid liability; (4) the requesting spouse
w Il not suffer economc hardship if relief is denied; (5) the
requesti ng spouse has not nmade a good faith effort to conply with
Federal inconme tax laws in the tax years followng the tax year
to which the request for relief relates; and (6) the requesting
spouse has a |l egal obligation pursuant to a divorce decree or
agreenent to pay the unpaid liability. No single factor is

determ native, and the list is not exhausti ve. See Washi ngton v.

Conmi ssi oner, supra at 148; Jonson v. Commi SSioner, supra at 125.

Petitioner is divorced from Robl edo, and the divorce decree
allocates tax liabilities to Robledo. Only those two factors
wei gh in her favor. Petitioner has not negated her know edge of
the reported liabilities, has not shown that she woul d suffer

econom ¢ hardship if relief were denied, and has not shown that
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the liabilities are attributable to Robledo. Her returns for the
3 years subsequent to 1990 were delinquent until 1995. W cannot
conclude on this record that denial of relief was an abuse of
di scretion.
1991
The filing of a joint return is required for a taxpayer to

be granted relief under section 6015. Raynond v. Conmm ssioner,

119 T.C. 191 (2002). Because she filed a separate return for
1991 and the subsequent attenpted election of joint return status
was untinmely under section 6013(b)(2), petitioner is not entitled
to relief for 1991.

1992, 1993, and 1994

As detailed in our Findings of Fact, respondent has made
concessions for 1992, 1993, and 1994. Respondent’s Appeal s
O fice and petitioner’s representative determ ned an all ocation
of the liabilities for those years under section 6015(c).
Petitioner has not contested the deficiencies or the allocations
and has not shown that she is eligible for additional relief
beyond that already granted to her.

To be eligible for relief under section 6015(b), petitioner
must show, anong ot her things, that she did not know or have
reason to know of the understatenent of tax on the subject
returns; that the understatenents were attributable to Robl edo;

and that, taking into account all the facts and circunstances, it
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woul d be inequitable to hold her liable for the deficiency in tax
attributable to the understatenent. |In view of petitioner’s
educati on, we do not accept her generalized allegations that she
knew not hi ng about tax matters for the years in issue. She did
not file timely returns for 1992, 1993, or 1994, even though she
recei ved conpensation as a school teacher during those years.
She acknow edges that, at the tine the returns were filed, she
was represented by an attorney and a certified public accountant.
Petitioner and Robledo lived in a conmmunity property State and
t oget her owned rental real estate, sone of which petitioner was
awarded in the divorce decree. Petitioner seeks to be relieved
of liability for taxes on her own incone as well as that of
Robl edo, asserting that she was unfairly treated in the divorce
proceedi ngs and in the bankruptcy court. She has not satisfied
the requirenents for relief under section 6015(b). (The relief
t hat she was granted under section 6015(c) includes any relief
that she m ght have clai med under section 6015(b) with respect to
itenms attributable solely to Robl edo.)

For the sanme reasons, and applying the factors di scussed
with respect to 1990, we cannot conclude that denial of relief to
petitioner under section 6015(f) was an abuse of discretion.

We have considered the other argunents nmade by petitioner. They
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are irrelevant to the legal issues in this case. To reflect
respondent’ s concessions and the foregoing,

Deci sion will be entered

under Rul e 155.




