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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOEKE, Judge: The issue for decision is whether respondent
may proceed to collect section 6672 trust fund recovery

penalties (TFRP) by lien for the follow ng peri ods:

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code.
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Assessed Penal ty

Tax Period Anpunt Due Assessed
Mar. 31, 1997 $3, 271. 23 $1, 552. 53
Sept. 30, 1997 2,083.90 24.62
June 30, 1998 34, 620. 43 15, 980. 28
Sept. 30, 1998 38, 293. 14 17, 050. 59
Dec. 31, 1998 24,921. 06 11, 350. 82
Tot al 45, 958. 84

For the reasons stated herein, we sustain respondent’s
determ nation to proceed with the collection action.
FI NDI NGS OF FACT

Petitioner resided in Massachusetts at the tinme he filed his
petition.

Petitioner operated Barry Mywving & Storage Services, |nc.
(Barry Mving), beginning as early as 1995 and was responsi bl e
for overseeing the conpany’s quarterly deposits for enpl oyee
wi t hhol di ng taxes. Petitioner filed for bankruptcy under chapter
7 of the Bankruptcy Code, 11 U S. C. sec. 727, on July 13, 1999,
in response to a lawsuit filed against Barry Mwving. The
bankruptcy court issued a discharge order on January 4, 2000.

On Decenber 8, 1999, while petitioner’s bankruptcy case was
still pending, respondent sent petitioner by certified mail a
Letter 1153, Trust Funds Recovery Penalty Letter, proposing to
assess against petitioner the TFRP of $45,9592 attributable to

unpaid liabilities pursuant to section 6672 for the tax periods

2Total anount rounded up
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listed above. The Letter 1153 was sent to petitioner’s |ast
known address and infornmed himthat he had the right to appeal or
protest the proposed assessnent and that he had to mail a witten
appeal within 60 days of the date of the letter to preserve his
right to appeal. Petitioner did not appeal.

On March 20, 2000, the TFRP were assessed agai nst petitioner
as a responsible party for the tax liabilities of Barry Mving.
Respondent assessed further TFRP agai nst petitioner for the
unpai d enpl oynment taxes of Barry Rel ocation Services, a business
operated by petitioner’'s ex-wfe.?

On February 5, 2008, respondent recorded a notice of Federal
tax lien (NFTL). The anmount of the recorded |lien was $40, 851.

On February 7, 2008, respondent issued to petitioner a Notice of
Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320. In response, petitioner tinely submtted a Form 12153,
Request for a Collection Due Process or Equival ent Hearing (CDP
hearing). The sole issue petitioner raised in his CDP hearing
request was his underlying liability for the TFRP

On July 23, 2008, petitioner’s CDP hearing was held by

tel ephone. During the hearing petitioner argued that he was not

Before trial respondent’s counsel conceded the assessnents
related to Barry Relocation Services and stated that those
anounts woul d be abated. Accordingly, assessnents related to
Barry Rel ocation Services are noot and will not be discussed in
t hi s opi ni on.
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liable for the TFRP because they had been paid by Barry Mving.
The settlenent officer explained to petitioner that he could
raise the underlying liability if he had not otherw se had an
opportunity to do so. The settlenent officer concluded the CDP
hearing by telling petitioner he would review the information
provi ded and informpetitioner of his final determ nation.

Foll owi ng the CDP hearing the settlenent officer sent
petitioner a letter informng himthat he was precluded from
raising the underlying liability since he received a Letter 1153
pertaining to all tax periods at issue. However, the settlenent
of ficer gave petitioner a final opportunity to submt previously
requested information to assist in respondent’s final
determ nati on

On Cct ober 23, 2008, respondent issued to petitioner a
Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 sustaining the proposed lien. On
Novenber 26, 2008, petitioner tinely filed a petition in this
Court chal |l engi ng respondent’ s determ nati on.

OPI NI ON

Section 6672(a) inposes a penalty on any person required to
collect, truthfully account for, and pay over tax who willfully
fails to do so or who willfully attenpts to evade or defeat any
such tax. Section 6672(b)(1) and (2) provides: (1) That no

penalty may be inposed unless the Secretary notifies the taxpayer
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in person or in witing by maiil to an address as determ ned under
section 6212(b) that the taxpayer shall be subject to assessnent
for such penalty; and (2) that in-person delivery or nmailing of
the notice nust precede any notice and demand for paynment of the
section 6672 penalty by at |east 60 days.

Petitioner argues respondent abused his discretion in
sustaining the proposed lien. Section 6321 inposes a lien in
favor of the United States on all property and property rights of
a taxpayer liable for taxes after a demand for the paynent of the
t axes has been made and the taxpayer fails to pay. Section
6320(a) requires the Secretary to send witten notice to the
t axpayer of the filing of a notice of lien and of the taxpayer’s
right to an admnistrative hearing on the matter. At the hearing
a taxpayer may raise any relevant issue, including challenges to
t he appropriateness of the collection action and possible
collection alternatives such as an offer-in-conpromse. Sec.
6330(c)(2)(A). A taxpayer may contest the validity of the
underlying tax liability, but only if the taxpayer did not
receive a statutory notice of deficiency or otherw se have an
opportunity to dispute the tax liability. See sec.

6330(c)(2)(B); see also Hoyle v. Conmmi ssioner, 131 T.C 197, 199

(2008) .
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Foll owi ng the CDP hearing the Appeals officer nust nake a
determ nation whether the lien filing was appropriate and is
required to consider: (1) Wiether the Secretary has net the
requi renents of applicable | aw and adm nistrative procedure; (2)
the relevant issues raised by the taxpayer; and (3) whether the
proposed coll ection action appropriately bal ances the need for
efficient collection of taxes with a taxpayer’s concerns that the
collection action be no nore intrusive than is necessary. Sec.
6330(c) (3).

Petitioner argues that the Appeals officer abused his
di scretion by denying petitioner an opportunity to challenge the
underlying liability at his CDP hearing. Respondent argues that
petitioner was not entitled to raise his underlying liability for
the TFRP because petitioner received the Letter 1153. Petitioner
testified at trial that he did not receive the Letter 1153
respondent issued.

A taxpayer is precluded fromcontesting the existence or
anmount of the underlying tax liability at the hearing unless the
taxpayer did not receive a notice of deficiency for the tax in
guestion or did not otherw se have an opportunity to dispute the
tax liability. Sec. 6330(c)(2)(B); see also Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000). W find petitioner’s

testinmony that he did not actually receive the Letter 1153 to be

credible. Accordingly, we will apply a de novo standard for our
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review of the collection action. See Davis v. Commi ssioner, 115

T.C. 35, 39 (2000).

At trial petitioner did not contend that he was not |iable
for the TFRP. Rather, petitioner argues that the collection
action is inproper because Barry Myving paid the taxes due.
Petitioner testified that quarterly filings and deposits for
enpl oyee wi t hhol ding taxes had been consistent and tinely since
Barry Movi ng began operations. However, at trial petitioner was
unabl e to produce bank records or any other docunentation
supporting his claimthat Barry Myving paid the taxes at issue
and thus has failed to substantiate that Barry Myving paid them

Further, petitioner’s liability for the TFRP was not
di scharged in bankruptcy because it is not a dischargeabl e debt.
Al t hough petitioner received a discharge pursuant to chapter 7 of

t he Bankruptcy Code, not all Federal tax debts are di schargeabl e.

See 11 U. S.C. sec. 523 (2006); Washington v. Comm ssioner, 120
T.C. 114, 121 (2003). Section 6672 TFRP are not a di schargeable

debt. The U S. Suprene Court in United States v. Sotelo, 436

U S 268, 282 (1978), held that liability “under Internal Revenue
Code 8 6672 nust be hel d nondi schargeabl e under Bankruptcy Act 8§
17(a)(1)(e).” *“Section 17(a)(1l)(e) of the Bankruptcy Act * * *
was the statutory predecessor of 8 523 of the Bankruptcy Code and
is essentially the sanme nondi schargeabl e tax clai m| anguage.”

Cark v. United States, 64 Bankr. 437, 441 (Bankr. MD. Fl.




- 8 -
1986). The Supreme Court also stated that despite the reference
tothe liability as a section 6672 “penalty” the funds invol ved

were in substance “taxes”. United States v. Sotel o, supra at

275; see also In re Spelts, 304 Bankr. 452, 456-457 (Bankr. D,

Col o. 2003). Since Sotelo, Federal courts have held that
liability for a section 6672 TFRP is not a dischargeabl e debt.

See, e.g., Severance v. United States, 593 F.2d 4, 5 (5th G

1979) (finding the section 6672 liability nondi schargeable

whet her or not the liability was levied within 3 years of filing
for bankruptcy). Section 6672 TFRP are therefore

nondi schar geabl e under 11 U. S.C. section 523.

I n concl usi on, because petitioner failed to denonstrate that
he paid the anbunts at issue and did not contest his trust fund
l[Tability under section 6672, and because his liability for the
TFRP was not di scharged by the Bankruptcy Court, respondent may
proceed with collection of the TFRP by |ien.

To reflect the foregoing,

An appropriate order

of dism ssal and decision wll

be entered.




