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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: Respondent determ ned that petitioner did
not qualify for relief fromjoint and several liability pursuant

to section 6015(b), (c), or (f).! The issue for decision is

1 Unless otherwise indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
(continued. . .)
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whet her petitioner is entitled to relief fromjoint and several
liability pursuant to section 6015(b) or (f) for 1980, 1981,
1982, 1983, 1984, 1985, and 1986. 7
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The first stipulation of facts, second stipulation of facts,
third stipulation of facts, and the attached exhibits are
i ncorporated herein by this reference. At the tine she filed the
petition, petitioner resided in Hacienda Heights, California.

Petitioner and Her Husband

Petitioner has a high school education. After high school,
petitioner worked for the tel ephone conpany for 2 years.
Petitioner married Ernest F. “Joe” Bartak (M. Bartak) in 1964.
As of the time of trial, petitioner and M. Bartak were married.

Petitioner wote all the checks for the househol d expenses
and nmai nt ai ned possession of the househol d checkbook. Petitioner
handl ed all the household bills. Petitioner had access to al
the famly's tax information and docunents.

Petitioner's Relationship Wth M. Bartak

During the years in issue, famly financial decisions were

di scussed between petitioner and M. Bartak. M. Bartak did not

Y(...continued)
Court Rules of Practice and Procedure.

2 In her petition, petitioner sought relief pursuant to
sec. 6015(b) and (f). Accordingly, sec. 6015(c) is not in issue.
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conceal anything frompetitioner. M. Bartak did not deceive or
m sl ead petitioner. M. Bartak did not hide, or try to hide, any
i nformation or docunents from petitioner.

M. Bartak never threatened or coerced petitioner into
maki ng i nvestments, signing their tax returns, or signing checks.
M. Bartak did not abuse petitioner.

Hoyt Part nershi ps

Walter J. Hoyt |1l and sonme nenbers of his famly were in
t he business of creating tax shelter limted partnerships for
their cattle breeding operations (Hoyt partnerships). As part of
their services, the Hoyt organi zation al so prepared the
investor’s tax returns. For a description of the Hoyt

organi zation and its operation, see Bales v. Conm ssioner, T.C

Menp. 1989-568; see also River Gty Ranches #1 Ltd. v.

Conmi ssioner, T.C. Meno. 2003-150; Mekulsia v. Conm ssioner, T.C.

Menp. 2003-138; River Cty Ranches #4, J.V. v. Conmm ssioner, T.C.

Memo. 1999-209, affd. 23 Fed. Appx. 744 (9th Cir. 2001).

| nvestnent in SGE 1983-1 and TBS #1

In the early 1980s, M. Bartak heard about the Hoyt
partnerships fromhis coworkers. M. Bartak met with M. Hoyt
and reviewed the Hoyt partnerships investnent brochures. He
understood, and it was explained upfront, that he and petitioner
woul d eventual ly have to pay taxes on an investnent in the Hoyt

partnerships. M. Bartak was told that when he entered into a
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Hoyt partnership he and petitioner would be able to receive a
refund of all the noney they paid in taxes for the last 3 years.

M. Bartak showed petitioner the Hoyt partnerships
pronotional materials, and she read them Petitioner attended
Hoyt organi zation neetings and net M. Hoyt. From 1983 through
1986, petitioner attended nost, if not all, Hoyt organization
nmeetings that were close to her hone. M. Bartak asked M. Hoyt
guestions about the Hoyt partnerships in petitioner’s presence so
that petitioner could | earn about the Hoyt partnerships.
Petitioner al so asked sone questions about the Hoyt partnerships.

Petitioner understood that she and M. Bartak woul d obtain
tax credits and deductions and that there would be | arge | osses
associated with their investnment in the Hoyt partnerships.
Petitioner knew that the tax aspects were a big part of the
investnment in the Hoyt partnerships.

Petitioner was not interested in investing in the Hoyt
partnerships. Petitioner was skeptical about the Hoyt
partnerships. She did not expect to make a profit even though
M. Hoyt said they would. Fromthe very begi nning, “sonething
about it didn't sit right with” petitioner, and she was never
confortable with the deductions clainmed on her returns associ at ed
wi th the Hoyt partnerships.

On April 7, 1984, petitioner and M. Bartak signed

subscription agreenents to invest in Shorthorn Genetic
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Engi neering 1983-1 (SCGE 1983-1), series “A’” and “B” units. Above
their signatures, the docunents state: “The UNDERSI GNED i ntends
that their signature hereon shall constitute not only a

subscription but shall also constitute their signature to the

Partnership Agreement”. Below petitioner’s signatures the
docunents state: “Signature of Spouse or other Subscriber if
purchase is made jointly”. This was petitioner and M. Bartak’s

initial investnent in one of the Hoyt partnerships.?

In 1983, petitioner and M. Bartak paid no “cash” to SGE
1983-1. In 1984, petitioner and M. Bartak paid $17,000 in
“cash” to SGE 1983-1. By 1985, petitioner and M. Bartak had
paid at |least $31,000 in “cash” to SGE 1983- 1.

In late 1984 or early 1985, after petitioner and M. Bartak
invested in SGE 1983-1, they went to the Hoyt organization
property (Hoyt ranch). Between 1983 and 1986, petitioner went to
the Hoyt ranch three to four tinmes. After their initial trip to
the Hoyt ranch, petitioner and M. Bartak invested in other Hoyt
part nerships including Tineshare Breeding Service #1, Ltd. (TBS
#1). Petitioner and M. Bartak signed a subscription agreenent
dated February 10, 1985, for TBS #1. Below their signatures, the
[ine next to “JO NT TENANTS W TH RI GHT OF SURVI VORSHI P* was

mar ked.

3 Petitioner and M. Bartak invested in additional Hoyt
partnershi ps during and subsequent to the years in issue.
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Nei t her petitioner nor M. Bartak sought advice froma tax
pr of essi onal about the Hoyt partnerships before or after
investing. Arvis W Drowns, Jr., petitioner and M. Bartak’s tax
return preparer before they invested in the Hoyt partnerships,
did not review the Hoyt partnerships pronotional materials.
Petitioner never suggested seeking the advice of soneone outside
t he Hoyt organization regarding the Hoyt partnerships. M.
Bartak never consulted, or stated that he had consulted, wth an
i ndependent tax professional regarding the Hoyt partnerships.

M. Bartak did not force petitioner to invest in, or sign
docunents related to, the Hoyt partnerships. There was no
hostility or threats. M. Bartak wanted petitioner to sign the
docunents because he wanted to nmake sure she was fully aware of
t he i nvest nents.

Petitioner signed checks, including checks on accounts held
jointly by petitioner and M. Bartak, nmade payable to Hoyt
partnershi ps or the Hoyt organization. One of the checks
petitioner wote was for the “audit pool”--a fund for Hoyt
partners who were audited by the Internal Revenue Service (IRS)

Petitioner and M. Bartak’'s O her | nvestnents

In addition to the Hoyt partnerships, petitioner and M.

Bartak had several other investnents at the tinme they invested in
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t he Hoyt partnerships. Petitioner and M. Bartak owned stock and
had i nvested i n other partnerships.

One partnership petitioner and M. Bartak were partners in
invested in real estate. Petitioner signed the docunents for
this partnership investnent.

Anot her partnership petitioner and M. Bartak were partners
in was Silver Screen Partners, Ltd. This partnership invested in
nmovi es that had not yet been nade.

Anot her partnership petitioner and M. Bartak were partners
in was Cornerstone Investnent. Cornerstone |nvestnment was forned
to operate a building materials yard. Before they invested in
Cor nerstone | nvestnent, petitioner and M. Bartak visited
Cornerstone I nvestnent’s property and saw what Cornerstone
| nvest nent woul d be doi ng.

M. Bartak also invested in [imted partnerships and real
estate with his, and petitioner’s, son WIlliam

Docunents fromthe Hoyt Organi zati on

Petitioner and M. Bartak received pronotional materials
fromthe Hoyt organi zation about the Hoyt partnerships. M.
Bartak accunul ated and maintained a file of all the docunents he
received related to petitioner and M. Bartak’s investnents in
Hoyt partnershi ps--whether fromthe Hoyt organi zation or fromthe

| RS.
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M. Bartak provided petitioner the Hoyt partnerships’
brochures. M. Bartak did not deny petitioner access, or hide
frompetitioner, any docunents related to their investnment in the
Hoyt partnerships. M. Bartak wanted petitioner to | ook at the
Hoyt organization’s materials and to hear what petitioner thought
about the Hoyt partnerships.

One of the pronotional materials petitioner and M. Bartak
recei ved included the follow ng | anguage under the headi ng

Specific Ri sks Involved: “A change in the tax laws or an audit

and di sal l onance by the IRS could take away all or part of the
tax benefits, plus the possibility of having to pay the tax al ong
with penalties and interest”. It further stated:

This term[“decapitated’] is crude, but it is a concept
that is very applicable to the conparison of having a
di sal | owance of your tax deductions by the Internal
Revenue Service. The prospect of having to pay the

t axes when you have put your tax noney into the cattle,
and it’s gone, is a financial weck.

The brochure went on to state that there was no assurance that
t hi ngs would be “O K ” and

If you' re |ike nost people, your first inpression of a
WJ. HOYT SONS |ivestock purchase was “this deal |ooks
to good to be true”! W know you' ve heard “if a dea

| ooks to good to be true, it probably is”. You
probably | ooked at this business and thought at first
“no way can that be |egal”

You only considered going into the cattle business
after you heard about the tax benefits. Tax benefits
were your incentive to ook at this kind of business.
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BEWARE OF THE PI TFALLS, HONEVER  Cattle breeding is a
ri sky business and may al so bring an I RS exam nati on
because it is |lowering your taxes.

Anot her docunent, titled “Partnership Menorandum and Anended
Agreenment of Limted Partnership”, petitioner and M. Bartak
received fromthe Hoyt organization contained the follow ng
st at enent s:

2. TH'S PARTNERSHI P | NVOLVES CERTAI N RI SKS TO THE
PARTNERS, | NCLUDI NG TAX RI SKS ( SEE “ RI SK FACTORS")

* * %

4. THE CONTENTS OF THI S MEMORANDUM ARE NOT TO BE
CONSTRUED AS | NVESTMENT, LEGAL OR TAX ADVI CE. EACH
PARTNER SHOULD CONSULT HI S OAN COUNSEL, ACCOUNTANT OR
BUSI NESS ADVI SOR AS TO LEGAL, TAX AND RELATED MATTERS
CONCERNI NG THI' S | NVESTMENT.

* * * * * * *

Unit hol ders should consider the various investnent
risk factors of the Partnership, which are set forth in
“Ri sk Factors,” including the possibilities of adverse
tax treatnment * * *.

* * * * * * *

The Partnership has not received a ruling that it wll
be classified as a Partnership for Federal incone tax
pur poses (See “Incone Tax Consequences”).

* * * * * * *

CERTAI N TAX CONSI DERATI ONS. I n judging whether to
subscri be for Units, a Partner should consider the tax
consequences thereof which include, anong others: (a)
possi bl e taxation of an anpbunt in excess of proceeds
actually received on the sale of the Units and/or the
Partnership properties and on undistributed net incone,
(b) the possibility that the Partnership will not be
treated as a Partnership for tax purposes * * * (c¢)
the possibility that the Internal Revenue Service wll
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not give effect to the allocation of profits and | osses
contained in the Partnership Agreenent, * * * (e) the
risk that an audit of the Partnership’ s incone tax

return may result in an audit of a Limted Partners’
own individual tax return * * *,

* * * * * * *

The incone tax returns of the Partnership may be
audited, and in turn, such audit may result in the
audit of the returns of each Partner. |In addition, the
Comm ssi oner of Internal Revenue has announced that the
Service is engaged in a programof intensified audits
of partnerships. Various deductions clained by the
Partnership on its returns of inconme could be

di sall owed in whole or in part on audit, which would
result in an increase in the taxable inconme of the
Partnership, and in turn, each Partner.

If a tax deficiency is determ ned, the taxpayer is
liable for interest (conpounded on a daily basis) on
such deficiency fromthe due date of the return.

* * * * * * *

BASED ON THE | NVESTMENT OBJECTI VES OF THE PARTNERSHI P
THE GENERAL PARTNERS BELI EVE THAT THERE ARE SUBSTANTI AL
GROUNDS FOR ARGUI NG THAT THE PARTNERSHI P IS NOT A “TAX
SHELTER. " HOWEVER, NO ASSURANCE CAN BE G VEN THAT THE
| RS WLL NOT ATTEMPT TO CLASSI FY THE PARTNERSH P AS A
TAX SHELTER NOR WHETHER SUCH ATTEMPT WOULD BE
SUCCESSFUL.

THE FOREGO NG ANALYSI S CANNOT BE, AND IS NOT | NTENDED
AS, A SUBSTI TUTE FOR CAREFUL TAX PLANN NG

ACCCRDI NG&Y, PARTNERS ARE URGED TO CONSULT THEI R TAX
ADVI SORS W TH RESPECT TO THEI R TAX SI TUATI ON AND THE
EFFECTS OF OANI NG PARTNERSHI P UNI TS.

Tax Returns

Petitioner and M. Bartak filed joint Federal incone tax

returns for 1980, 1981, 1982, 1983, 1984, 1985, and 1986. For
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1980, 1981, and 1982, M. Drowns prepared their returns. For
1983, 1984, 1985, and 1986, the Hoyt organi zation prepared their
returns.

On their joint incone tax return for 1980, petitioner and
M. Bartak reported $39,188 in wages. |In arriving at total
incone, the only additions and subtractions were $565 in interest
income, $577 in taxable refunds of State and | ocal taxes, and a
$5, 205 Schedul e E, Suppl enental |nconme Schedule, loss. This
Schedule E |l oss was attributable to petitioner and M. Bartak’s
investnment in a non-Hoyt partnership. The total tax |isted was
$3,664. The Federal income tax withheld |listed was $4, 631.

On their joint income tax return for 1982,% petitioner and
M. Bartak reported $48,797 in wages. |In arriving at total
incone, the only additions and subtractions were $312 in interest
income, $14 in dividends, $570 in taxable refunds of State and
| ocal taxes, and a $1,017 Schedule E loss. This Schedule E | oss
was attributable to petitioner and M. Bartak’s investnent in a
non- Hoyt partnership. The total tax |isted was $5,714. The
Federal income tax withheld listed was $5, 641.

On their joint incone tax return for 1983, petitioner and
M. Bartak reported $53,827 in wages. |In arriving at total
incone, the only additions and subtractions were $302 in interest

i ncone, $59 in dividends, $541 in taxable refunds of State and

4 Petitioner’s 1981 joint return is not part of the record.
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| ocal taxes, and a $34,923 Schedule E |l oss. Mst of the Schedul e
E | oss ($32,288) was attributable to the Hoyt partnerships.® The
total tax |isted was zero. The Federal inconme tax wthheld
listed was $6, 532.

In 1984, petitioner and M. Bartak sold their real estate
partnership investnent. Petitioner and M. Bartak had a | arge
capital gain ($112,247) associated with the sale of this
i nvest nment .

On their joint incone tax return for 1984, petitioner and
M. Bartak reported $51,993 in wages. In arriving at total
incone, the only additions and subtractions were $9,785 in
interest inconme, $1,707 in taxable refunds of State and | ocal
taxes, a $112,247 capital gain (related to the sale of the real
estate partnership investnent), and a $146, 112 Schedul e E | oss.
Most of the Schedule E | oss ($143,278) was attributable to
petitioner and M. Bartak’s investnent in the Hoyt partnerships.
The total tax listed was $92. The Federal income tax w thheld
i sted was $5, 874.

On their joint incone tax return for 1985, petitioner and
M. Bartak reported $48,667 in wages. |In arriving at total
i ncone, the only additions and subtractions were $10,249 in

i nterest incone, $454 in dividends, $1,343 in taxable refunds of

> W nake no finding that petitioner and M. Bartak’s
initial Hoyt partnership investnent actually was in 1983.
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State and |l ocal taxes, a $1,310 capital loss, and a $22, 924
Schedul e E | oss. Most of the Schedule E | oss ($22,646) was
attributable to petitioner and M. Bartak’ s investnent in the
Hoyt partnerships. The total tax listed was $540. The Federal
inconme tax withheld |isted was $5, 069.

On their joint incone tax return for 1986, petitioner and
M. Bartak reported $57,108 in wages. In arriving at total
i ncome, the only additions and subtractions were $11,123 in
interest income, $279 in dividends, $1,389 in taxable refunds of
State and | ocal taxes, and a $34, 733 Schedule E | oss. Most of
t he Schedul e E | oss ($34,195) was attributable to petitioner and
M. Bartak’s investnment in the Hoyt partnerships. The total tax
listed was $320. The Federal incone tax withheld |isted was
$6, 569.

Petitioner reviewed her joint returns page by page and she
| ooked at the itens related to the Hoyt partnerships. The |arge
| osses associated with her investnent in the Hoyt partnerships
did not surprise her. Petitioner thought that the | arge
deductions were the reason for investing in the Hoyt
partnerships. M. Bartak specifically explained to petitioner
the itens on the 1983 return related to the Hoyt partnerships.

The Schedul es K-1, Partner’s Share of Inconme, Credits,
Deductions, etc., issued by Hoyt partnerships (SGE 1983-1 and TBS

#1) to petitioner and M. Bartak for 1983, 1984, 1985, and 1986
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list the follow ng under the area for partner’s nanme: “Ernest F.
& Ann E. Bartak”.®

In 1984, petitioner and M. Bartak applied for a refund of
their 1980, 1981, and 1982 taxes in the amounts of $3,714,
$4, 709, and $5,580, respectively.

On March 10, 1998, respondent mailed petitioner and M.
Bartak a letter and report expl ai ning conputational adjustnments
made to their 1980, 1981, 1982, 1983, 1984, 1985, and 1986
returns as a result of adjustnents nmade to the partnership
returns of SGE 1983-1 for 1984, 1985, and 1986. These
conput ational adjustnents resulted fromthe Court’s opinion in

Shorthorn Genetic Engg. 1982-2, Ltd. v. Conm ssioner, T.C. Meno.

1996- 515.

Shorthorn Genetic Engg. 1982-2, Ltd. v. Conm Ssi oner

Petitioner and M. Bartak filed a notice of election to

participate in one of the dockets (28383-89) of Shorthorn Genetic

Engg. 1982-2, Ltd. v. Conm ssioner, supra, filed a joint notion

to consolidate for trial, briefing, and opinion in that case, and

6 This is also true for Schedules K-1, Partner’s Share of
I nconme, Credits, Deductions, etc., issued by various Hoyt
partnerships to petitioner and M. Bartak in the years subsequent
to the years in issue (1987 through 1996), although sonme of the
Schedul es K-1 do not contain their mddle initials and on sone
the word “and” is spelled out. Again, we make no finding that
petitioner and M. Bartak actually invested in the Hoyt
partnerships in 1983.
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filed a stipulation of facts in that case. Petitioner and M.
Bartak signed each of these docunents.

In the notice of election to participate, petitioner and M.
Bartak stated:

Ernest F. and Ann E. Bartak satisfy the requirenents of

Section 6226(d), Internal Revenue Code of 1986, because

they were a partner during the applicable period(s) for

whi ch readjustnent of partnership itens is sought and,

if such readjustnent is made, the tax attributable to

such partnership itenms may be assessed agai nst them

Request for Relief FromJoint and Several Liability

On or about July 14, 2000, petitioner mailed respondent a
Form 8857, Request for Innocent Spouse Relief (and Separation of
Liability and Equitable Relief).” 1In 2001, Tax Exam ner Bonnie
F. Hal bert (Ms. Hal bert) was assigned to review petitioner’s
request for section 6015 relief.

In processing petitioner’s claim Betty Sneed, another
enpl oyee of respondent, requested Hoyt partnership rel ated
information regarding petitioner and M. Bartak from Revenue

Agent Deborah Ritchie.® M. Ritchie provided: A conputer

" Petitioner requested relief for the tax years 1980
t hrough 1997. On Nov. 14, 2000, respondent nailed petitioner a
| etter advising her that the request was premature for the years
1987 through 1996 as the request related to a potenti al
assessnment froma TEFRA (Tax Equity and Fiscal Responsibility Act
of 1982) partnership proceeding that, as of that date, had not
been concluded. On Nov. 30, 2000, respondent mailed petitioner a
| etter advising her that the request for 1993 was not premature.
Petitioner’s 1993 tax year is not before the Court.

8 Ms. Ritchie worked on the “Hoyt audit teanf and the “Hoyt
(continued. . .)
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printout for Hoyt partnerships taxable years related to
petitioner and M. Bartak; copies of subscription agreenents,
powers of attorney, and partnership agreenents signed by
petitioner and M. Bartak; copies of Schedules K-1 issued to
petitioner and M. Bartak fromthe Hoyt partnerships; and copies
of checks signed by petitioner or M. Bartak nade payable to Hoyt
par t ner shi ps.

On Novenber 28, 2000, petitioner’s counsel mailed respondent
a supplenent to petitioner’s section 6015 claim M. Hal bert
reviewed and considered all the materials and information
petitioner submtted regardi ng her section 6015 cl aim

On August 10, 2001, Ms. Hal bert prepared a witten
eval uation of petitioner’s claim M. Hal bert concl uded that
petitioner was not entitled to section 6015(b) relief because
petitioner knew of the Hoyt partnershi ps and owned the itemthat
gave rise to the deficiency (i.e., the Hoyt partnerships). M.
Hal bert concl uded that there were no factors favoring granting
section 6015(f) relief and the follow ng factors wei ghed agai nst
granting section 6015(f) relief: (1) Lack of econom c hardship,
(2) the liability was not solely attributable to the

nonr equesti ng spouse, and (3) the requesting spouse had know edge

8. ..continued)
tax shelter project”. The Hoyt tax shelter project exam ned Hoyt
partnerships. M. R tchie assisted District Counsel in preparing
Hoyt partnershi ps cases for trial.
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or reason to know. Accordingly, M. Hal bert concluded it was not
i nequitable to hold petitioner |iable.

On August 24, 2001, respondent nmiled petitioner a
prelimnary determ nation with respect to petitioner’s request
for relief fromjoint and several liability for 1980 through
1986. Respondent determ ned that petitioner was not entitled to
relief pursuant to section 6015(b), (c), or (f).

On Novenber 27, 2001, respondent mailed petitioner a notice
of determ nation that determ ned petitioner was not entitled to
relief fromliability pursuant to section 6015(b), (c), or (f)
for 1980 through 1986. That sane day, respondent nailed M.
Bartak a letter notifying himthat petitioner’s request for
relief fromjoint and several liability had been denied.

After the petition and answer in this case were fil ed,
petitioner’s section 6015 claimwas forwarded to respondent’s
Appeals Ofice. Appeals Oficer Aoria J. Flandez was assi gned
to review petitioner’s case. M. Flandez reviewed and consi dered
the information submtted to her by petitioner and her attorneys.

On or about Novenber 6, 2002, after conpleting her review of
petitioner’s case, Ms. Flandez prepared an Appeal s Case
Menorandum  Ms. Fl andez concl uded that petitioner was not
entitled to relief fromliability pursuant to section 6015(b),
(c), or (f) for 1982 through 1986. Appeals Team Manager Robert

M Spooner approved Ms. Flandez’ s Appeal Case Menorandum



Petitioner’s Fi nanci al Status

On February 28, 2003, petitioner and M. Bartak signed a
Form 433-A, Collection Information Statenent for \Wage Earners and
Sel f - Enpl oyed I ndi viduals. The Form 433-A contained the
follow ng statenents: Petitioner and M. Bartak owned the hone
that they purchased in July 1984 for $200,000, with a current
val ue of $236,590, a |oan bal ance of $86,931, and a nonthly
paynment totaling $1,698; they had no dependents they could claim
on their tax return; they had two checking accounts, one at US
Bank and the other with F&A Federal Credit Union, with a total
bal ance of $9,014; and they had “other” accounts, two with
VWhittier Minicipal Credit Union, one with F&A Credit Union, and
one with A G Edwards & Sons, Inc., with a total bal ance of
$46,689. Their investnents (Form 433-A investnments), listed as
totaling $285,872, included: (1) Horizons (Deferred Conp) with a
current value of $80,949; (2) Keyport (Annuity) with a current
val ue of $17,163; (3) New York Life (Var. Annuity) with a current
val ue of $42,524; (4) Uniprop Income FWD Il with a current val ue
of $17,500; (5) U. S. Savings Bonds with a current val ue of
$13,300; (6) U. S. Savings Bonds (Ann’s Trust) with a current
val ue of $2,450; (7) Cornerstone with a current value of $72, 000;
(8) Lucent Technol ogies with a current val ue of $3,685; (9)
N.C R with a current value of $88; (10) Vodaphone with a current

val ue of $1,176; (11) Verizon with a current val ue of $5, 851;
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(12) AT&T with a current value of $1,598; (13) S.B.C. with a
current value of $11,375; (14) Qwth a current value of $748;
and (15) Fidelity Invest. with a current value of $15,465. They
had avail able credit of $39,000. They also owned two cars (a
2000 Chevy Suburban and a 2002 Honda G vic) worth a total of
$31, 915 and with outstanding | oans totaling $30,219; they |isted
no personal assets (i.e., zero).

In determ ning the current value of their Form 433-A
i nvestnents, petitioner and M. Bartak valued them at 70 percent
of the face value even though the Form 433-A states: “Current
Val ue: Indicate the anount you could sell the asset for today.”
In determning the current value of their real estate, petitioner
and M. Bartak valued their honme at “80% quick sal e value” even
t hough the Form 433-A states: “Current Value: Indicate the
anount you could sell the asset for today.”

Under the nonthly inconme and expense anal ysis on Form 433-A,
petitioner and M. Bartak |isted nmonthly wages of $1,561, nonthly
i nterest/dividends of $200, nonthly pension/Social Security of
$7,051, and other (settlenment) of $796 per nonth for total
nmont hly i ncone of $9,608. Under total |iving expenses,
petitioner and M. Bartak |isted $1,600 for food, clothing, and
m scel | aneous; $2,452 for housing and utilities; $1,205 for
transportation; $175 for health care; $2,390 for taxes; and $850

for other expenses conprising attorney’s fees ($600), church
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contributions ($230), and dues ($20). This brought their total
expenses to $8,672 per nonth.

Attached to the Form 433-A were the follow ng: An annual
property tax bill for the fiscal year July 1, 2002, to June 30,
2003, from Los Angeles County for petitioner and M. Bartak’s
home with a current assessed val ue and taxabl e val ue of $295, 738;
a statenent fromthe County of Los Angel es Deferred Conpensation
and Thrift Plan (Horizons) listing a total account bal ance of
$115,641. 11 as of Decenber 31, 2002; a US Bank statenent listing
an endi ng bal ance of $1,560.31 as of January 22, 2003; a F&A
Federal Credit Union statenment listing a total ending bal ance of
$7,453. 78 as of January 31, 2003; a F&A Federal Credit Union
statement listing a total ending bal ance of $7.11 as of Decenber
31, 2002 (this account is separate fromthe one with the
$7,453. 78 account bal ance); a Wittier Minicipal Enployees
Federal Credit Union statenent, account nunber 4228006, |isting
an endi ng bal ance of $456.34 as of Decenber 31, 2002; a Wittier
Muni ci pal Enpl oyees Federal Credit Union statenent, account
nunber 1061001, l|isting an ending bal ance of $1,225.84 as of
Decenber 31, 2002; and their 2001 joint tax return which |isted
adj usted gross incone of $56,283. |In arriving at adjusted gross
incone, their 2001 joint return listed $83,889 in total pension

and annuities and a taxable anmpbunt of $31, 937.



OPI NI ON

Evidentiary | ssue

As a prelimnary matter, we nust deci de whether a docunent
petitioner submtted during the trial of this case should be
admtted into evidence. At trial, petitioner sought to introduce
a “fraud referral” nmenorandum for Walter J. Hoyt |11 (Exhibit
187-P). Respondent objected to the adm ssion of Exhibit 187-P on
t he grounds of authentication, relevance, and hearsay. W
reserved ruling on Exhibit 187-P s adm ssibility.

Petitioner failed to make any argunents regarding the
adm ssibility of Exhibit 187-P in her opening brief. In her
reply brief, petitioner stated: “Petitioner has addressed the
rel evance and purpose of Exhibit 187-P in her opening brief, in
the context of proposed findings of fact.”

For the reasons stated in Doyel v. Commi ssioner, T.C Mno.

2004- 35 (abandonnent, hearsay, | ack of authenticity, relevancy,
and wast eful ness), we do not admt Exhibit 187-P into evidence.

1. Section 6015 Reli ef

In general, spouses filing joint Federal income tax returns
are jointly and severally liable for all taxes due. Sec.
6013(d)(3). Under certain circunstances, however, section 6015
provides relief fromthis general rule. Except as otherw se

provided in section 6015, petitioner bears the burden of proof.
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Rul e 142(a); Jonson v. Conmm ssioner, 118 T.C. 106, 113 (2002),

affd. 353 F.3d 1181 (10th G r. 2003).

In arguing that petitioner is entitled to relief pursuant to
section 6015, petitioner relies upon the regulations related to
section 6015. Sections 1.6015-0 through 1.6015-9, Incone Tax
Regs., are applicable for elections or requests for relief filed
on or after July 18, 2002. Sec. 1.6015-9, Incone Tax Regs.
Petitioner filed her election prior to this date; accordingly,
the regul ations are inapplicable.

Petitioner also cites chief counsel advice and Tax Court
summary opinions to support her clainms. Parties are statutorily
proscribed fromciting chief counsel advice as precedent. Sec.

6110(k)(3); see Wllanette Indus., Inc. v. Conmm ssioner, 118 T.C.

126, 134 n.10 (2002). By statute, sunmmary opinions shall not be
treated as precedent. Sec. 7463(b).

A. Relief Under Section 6015(b)

To qualify for relief fromjoint and several liability under
section 6015(b) (1), a taxpayer nust establish:

(A) a joint return has been nmade for a taxable
year ;

(B) on such return there is an understatenent of
tax attributable to erroneous itens of 1 individual
filing the joint return;

(© the other individual filing the joint return
establishes that in signing the return he or she did
not know, and had no reason to know, that there was
such under st at enent ;



- 23 -

(D) taking into account all the facts and
circunstances, it is inequitable to hold the other
individual liable for the deficiency in tax for such
taxabl e year attributable to such understatenent; and

(E) the other individual elects (in such form as

the Secretary nmay prescribe) the benefits of this

subsection not later than the date which is 2 years

after the date the Secretary has begun collection

activities wwth respect to the individual making the

el ection * * *,

The requirenments of section 6015(b)(1l) are stated in the
conjunctive. Accordingly, a failure to neet any one of themis
sufficient for us to find that petitioner does not qualify for

relief pursuant to section 6015(b). At v. Conm ssioner, 119

T.C. 306, 313 (2002).

Respondent contends that petitioner failed to establish the
requi renents of subparagraphs (B), (O, and (D). Petitioner
admts that the Hoyt partnerships caused the erroneous itens on
the returns. Petitioner, however, contends that the Hoyt
partnerships are not attributable to her.

Petitioner was a partner in the Hoyt partnerships. She
si gned docunents relating to her and M. Bartak’s investnent in

t he Hoyt partnerships. See Hayman v. Conm ssioner, 992 F. 2d

1256, 1260-1261 (2d Cr. 1993), affg. T.C Meno. 1992-228.

Al t hough petitioner may have signed checks to the Hoyt

organi zati on because M. Bartak asked her, sone of the checks
made payabl e to Hoyt partnerships were drawn on petitioner and

M. Bartak’s joint bank account.
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Furthernore, it is clear that the Hoyt organi zation treated
her, and M. Bartak, as a partner in the Hoyt partnerships. The
Schedul es K-1 the Hoyt organization issued regarding their
investnment in SGE 1983-1 and TBS #1 |listed petitioner as a
partner in these Hoyt partnerships.

Finally, M. Bartak may have taken the initiative and pl ayed
a nore domnant role in deciding to invest in the Hoyt
partnerships, but petitioner agreed to invest in the Hoyt
partnerships and she did it jointly with M. Bartak. Petitioner
testified that she thought that she and M. Bartak personally
owned the cattle at the Hoyt ranches. Additionally, petitioner
admtted, in her petition and the notice of election to

participate in Shorthorn Genetic Engg. 1982-2, Ltd. v.

Comm ssioner, T.C Menp. 1995-515, to being a partner in SGE

1983- 1.
Accordi ngly, we conclude that the understatenents are not
attributable to the erroneous itens of one individual filing the

joint returns. See Ellison v. Conm ssioner, T.C Meno. 2004-57,

(it nvestnent in Hoyt partnership was attributable to the taxpayer
requesting section 6015 relief because she was a partner in the

Hoyt partnership); Doyel v. Commi ssioner, T.C. Meno. 2004-35

(sane).
The failure to nmeet the requirenents of section

6015(b)(1)(B) is sufficient for us to find that petitioner does
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not qualify for relief pursuant to section 6015(b). At v.

Commi ssi oner, supra at 313. Although we need not deci de whet her

petitioner satisfies the requirenents of subparagraphs (C and
(D), for the sake of conpl eteness, we shall briefly discuss the
application of 6015(b)(1)(C and (D). See Jonson v.

Conmi ssi oner, supra at 1109.

This case is appealable to the U S. Court of Appeals for the
Ninth Crcuit. Accordingly, with regard to section
6015(b)(1)(C), we apply the standard set forth in Price v.
Comm ssi oner, 887 F.2d 959, 963 (9th Cr. 1989), revg. an Oal

Qpinion of this Court. &olsen v. Conmm ssioner, 54 T.C 742

(1970), affd. 445 F.2d 985 (10th Cr. 1971). For reasons simlar

to those stated in Doyel v. Conm ssioner, supra, in which we

applied the standards set forth in Price, petitioner had reason
to know of the understatenents.

Contrary to her assertion, petitioner was involved in her
famly s financial affairs. Although she may have not played a
“dom nant” role or been the initiator, the decision to invest in
t he Hoyt partnerships was nade in consultation with petitioner.
Petitioner was shown the docunents relating to the Hoyt
i nvestnments, signed Hoyt investnent docunents, was aware that the
Hoyt investnent was supposed to result in substantial tax

savi ngs, and attended Hoyt investor neetings.
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Petitioner was aware of the |arge deductions taken on her
joint tax returns associated wth the Hoyt investnents. The Hoyt
i nvestnment materials she was shown and had the opportunity to
review appri sed her of tax risks associated with the investnent.
These facts establish that petitioner had “reason to know'. See

Jonson v. Commi ssioner, 118 T.C. at 117.

Petitioner and her husband testified that petitioner was
aware of the investnent in the Hoyt partnerships, that she had
access to all of the files/information regardi ng the Hoyt
investnment, and that M. Bartak nmade no effort to deceive
petitioner regarding the famly's financial affairs. This
further supports a finding that petitioner had reason to know of
t he understatenent. 1d. at 118.

Petitioner clains that M. Hoyt’s deceit is relevant to the
determ nation of “reason to know'. Although M. Hoyt’s deceit
may be relevant, it does not lead to the result petitioner seeks.

The purpose of section 6015 relief is to protect one spouse

fromthe overreaching or dishonesty of the other. Purcell v.

Conm ssi oner, 826 F.2d 470, 475 (6th Cr. 1987), affg. 86 T.C

228 (1986). Relief is inappropriate where it would allow the
requesting spouse to escape liability for apparently legitimte

clains that are later disallowed. See Bartlett v. Comm SSioner,

T.C. Meno. 1997-413.

As was the case in Mora v. Conmm ssioner, 117 T.C. 279, 288
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(2001), where we denied relief under section 6015(b) in a case
i nvol ving Hoyt investnents, neither petitioner nor M. Bartak
knew the facts that made the fl owthrough | osses fromthe Hoyt
partnershi ps unal |l owabl e as deductions on their joint returns,
and both petitioner and M. Bartak put their trust in the Hoyt
organi zation to determ ne the basis for, propriety of, and anount
of their deductions.

It is significant that petitioner knew (1) of the Hoyt

investnment, (2) the Hoyt investnent was designed to generate
| arge deductions resulting in substantial tax savings, (3) those
deductions were taken on joint returns for the years in issue,
and (4) there was a risk that the deductions m ght be disall owed

by the IRS. Jonson v. Conm ssioner, 118 T.C at 118.

“Tax returns setting forth | arge deductions, such as tax
shelter | osses offsetting inconme from other sources and
substantially reducing * * * the couple’s tax liability,
general ly put a taxpayer on notice that there may be an

understatenent of tax liability.” Hayman v. Comm ssioner, 992

F.2d at 1262. Furthernore, the court in Price noted that the
size of the deduction in issue vis-a-vis the total incone
reported on the return, when considered in light of the fact that
t he taxpayer knew of the investnent and its nature, is enough to
put the taxpayer on notice that an understatenent exists (and,

therefore, if the duty of inquiry is not discharged, |eads to an



- 28 -
i mputation of “reason to know' of the understatenment). Price v.

Conmi ssi oner, 887 F.2d at 966 ($90, 000 deduction and just nore

t han $100,000 in incone). Petitioner did not satisfy her duty to

inquire. 1d. at 965-966; see also Mdxra v. Conmm Ssioner, supra at

289 (involving a Hoyt investnent).

A reasonabl e person, faced with petitioner’s circunstances
and in petitioner’s position, would have had reason to know of
the understatenent. W conclude that under the Price approach
petitioner had reason to know of the understatenents.

Furthernore, for reasons simlar to those stated in Doyel v.

Conmm ssi oner, supra, and discussed infra regarding section

6015(f), it i1s not inequitable to hold petitioner liable for the
understatenents contained on her joint returns. W note that the
equi table factors we consider under section 6015(b)(1)(D) are the
sanme equitable factors we consider under section 6015(f). At v.

Conmi ssioner, 119 T.C. at 316.

The understatenments are not attributable to the erroneous
itens of one individual filing the joint returns for 1980 through
1986, petitioner had reason to know of the understatenents on
these returns, and it is not inequitable to hold the petitioner
liable for the deficiencies in tax for 1980 to 1986. On the
basis of all the facts and circunstances, we concl ude that

petitioner is not entitled to relief pursuant to section 6015(Db).
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B. Relief Under Section 6015(f)

Respondent argues that he did not abuse his discretion in
denying petitioner equitable relief under section 6015(f).
Respondent’s denial of relief is reviewed under an abuse of

di scretion standard. Cheshire v. Conmi ssioner, 115 T.C. 183, 198

(2000), affd. 282 F.3d 326 (5th Cr. 2002); Butler v.

Comm ssioner, 114 T.C 276, 292 (2000). OQur reviewis not

l[imted to respondent’s adm nistrative record. Ew ng V.

Comm ssioner, 122 T.C. 32 (2004).

As directed by sec. 6015(f), the Comm ssioner prescribed
procedures in Rev. Proc. 2000-15, 2000-1 C B. 447,° respondent
uses to determ ne whether an individual qualifies for relief
under section 6015(f).

1. Revenue Procedure Enunerated Factors

In this case, none of the six factors in Rev. Proc. 2000-15,
2000-1 C. B. 447, weighing in favor of granting relief are
present: (1) Petitioner was not separated or divorced from M.
Bartak, (2) petitioner will not suffer econom c hardship if
relief is denied, (3) petitioner was not abused by M. Bart ak,

(4) petitioner knew or had reason to know of the itemgiving rise

® W note that Rev. Proc. 2003-61, 2003-32 |.R B. 296 (Aug.
11, 2003), superseded Rev. Proc. 2000-15, 2000-1 C B. 447. Rev.
Proc. 2003-61, sec. 6, 2003-32 |I.R B. at 299. The new revenue
procedure, however, is effective for requests for relief filed on
or after Nov. 1, 2003. 1d. Accordingly, it is inapplicable to
the case at bar.
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to the deficiency, (5 M. Bartak did not have an obligation to
pay the liability pursuant to a divorce decree, and (6) the itens
giving rise to the deficiencies are not attributable solely to

M. Bart ak. See Washi ngton v. Conmmi ssioner, 120 T.C. 137, 147

(2003). Additionally, the follow ng factors wei ghi ng agai nst
relief are present:!® (1) The itens giving rise to the
deficiencies are attributable to petitioner, (2) petitioner knew
or had reason to know of the itemgiving rise to the deficiency,
and (3) petitioner will not suffer econom c hardship. 1d.

As we found, supra, the itens giving rise to the
deficiencies are attributable to petitioner, and she knew or had
reason to know of the understatenents under the Price standard.

Petitioner’s tax liabilities for 1980 through 1986 total ed
$82,680. Even if we were to include the interest due on that
l[tability as of April 2002 (the nost current information
available in the record), petitioner and M. Bartak have hundreds
of thousands of dollars in assets in excess of this anount.

As of February 2003, based on the information she provided,
the assets listed on the Form 433-A had a total current fair

mar ket val ue of approxi mately $675,000.' Additionally, after

10 The absence of factors wei ghing agai nst equitable reli ef
does not weigh in favor of granting relief--they are neutral.
Doyel v. Conmm ssioner, T.C. Meno. 2004-35; see Washington v.
Comm ssioner, 120 T.C 137, 149 (2003).

1 In reaching this figure, we used the follow ng figures:
(conti nued. . .)
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al l owi ng petitioner expenses of $8,672 listed on the Form 433-A--
a figure provided on the Form 433-A and not entirely
substanti ated by underlying evidence--petitioner had $936 per
nont h (approxi mately $11,232 per year) available to pay toward
the outstanding tax liability.

We note that, at trial, M. Bartak clainmed that the anount
of monthly wages shoul d have been |isted as $1,400 as opposed to
the $1,561 listed on the Form 433-A. Even if we were to accept
this figure, based on petitioner and M. Bartak’s 2001 return, it
appears that they understated the anount of their nonthly incone.
The Form 433-A reflects $200 per nonth of interest and dividend
whereas their 2001 return reported $5,621 of taxable interest
(i.e., approxinmtely $468 per nonth) and $1, 551 of dividend
incone (i.e., approximately $129 per nonth). The 2001 return
al so reported $6, 005 of Schedule E incone (i.e., approximtely

$500 per nonth) which is not reflected on the Form 433-A. |If we

(... continued)
$9, 014 for the checking accounts, $46,689 for the “other”
accounts, $408, 388 for the Form 433-A investnents (the 100
percent fair market value of the other investnments (the $285, 872
listed 70 percent value adjusted to 100 percent--i.e., $285, 872
di vided by 70 percent equals $408, 388), $1,696 for the cars
($31, 915 m nus the outstandi ng debt of $30,219) and $208, 807 for
the equity in their honme (based on a fair market val ue of
$295,738, as listed on their tax bill, mnus the outstanding debt
of $86,931). The anount |isted on their real estate tax bil
appears to represent fair market value. Cal. Rev. & Tax. Code
secs. 110, 110.5, 401 (West 1998). This figure does not include
the $39, 000 of credit petitioner listed as available on the Form
433- A
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were to make all these adjustnents, total incone would equal
approxi mately $10, 345 per nonth | eaving $1, 673 per nonth
(approxi mately $20,007 per year) available to pay towards the
outstanding tax liability.

Petitioner did not present evidence that denonstrated that
petitioner will be unable to pay her reasonable basic |iving
expenses if relief is not granted. Sec. 301.6343-1(b)(4),
Proced. & Adm n. Regs. Sone of the expense figures provided on
the Form 433-A are unsupported and seem excessive. Accordingly,
we concl ude that respondent was correct, and did not abuse his
di scretion, in determning that petitioner would not suffer
econom ¢ hardshi p.

2. Addi tional Facts and G rcunst ances

Petitioner clains that M. Bartak played the dom nant role
in handling the financial affairs of their famly and she did not
have a choice not to sign the Hoyt docunents or her tax returns.
Petitioner testified that M. Bartak “usual ly” handl ed the
famly’'s investnents and that he would cone to her about an
i nvestnment after he investigated it and thought they should
invest. Petitioner may have left the final decision to invest in
t he Hoyt partnerships to M. Bartak; however, petitioner
acqui esced or agreed to go along with M. Bartak’s w shes.

Petitioner also clains that she did not want to sign the

Hoyt partnership docunents or her returns. Petitioner, however,
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testified that she signed the docunents to “avoid nmaking things
difficult at hone.”

Petitioner further testified that when she signed the tax
returns in issue, she would say: “lI’msigning this under
protest.” Petitioner, however, explained that she nerely stated
this as an expression of her frustration and that she signed the
returns in order to keep peace in the famly. Petitioner and M.
Bartak testified that M. Bartak (1) did not force her, or
threaten her, to sign the returns, Hoyt docunents, or checks, (2)
did not force her, or threaten her, to invest in the Hoyt
partnerships, and (3) that M. Bartak did not abuse her.

Petitioner also notes that M. Bartak opened all the nai
fromthe Hoyt organization and the IRS. Petitioner testified
t hat she could have | ooked at the mail and M. Bartak’'s files
regardi ng the Hoyt partnerships if she had wanted. M. Bartak
did not hide, or try to hide, any mail from petitioner.
Petitioner testified that she saw everything that she wanted to
see.

Petitioner clains that M. Hoyt’'s deceit is relevant to the
determ nati on whether petitioner is entitled to relief under
section 6015(f). M. Flandez considered the fact that both
petitioner and M. Bartak were deceived by M. Hoyt. Even if M.
Hoyt's deceit is relevant, it does not lead to the result

petitioner desires.
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The purpose of section 6015 is to protect one spouse from
t he overreaching or dishonesty of the other. See Purcell v.

Conmi ssioner, 826 F.2d at 475. The understatenent in tax in this

case is attributable to a m staken belief on the part of both
petitioner and M. Bartak as to the legitimacy of the tax shelter
deductions. Under these circunstances, we perceive no inequity
in holding both spouses to joint and several liability. Bokumv.

Comm ssioner, 94 T.C. 126, 146 (1990), affd. 992 F.2d 1132 (11th

Cr. 1993); MCoy v. Comm ssioner, 57 T.C. 732, 735 (1972).

In considering all the facts and circunstances, it is worth
noting that petitioner was skeptical about the supposed tax
benefits provided by the Hoyt partnerships. Petitioner testified
t hat she was unconfortable with the Hoyt partnershi ps because she
was |eery that “sonmething like this” (i.e., the tax problens)
woul d happen and that she “had a real foreboding about it”.
Petitioner also testified that she had an uneasy feeling about
the tax aspects of the Hoyt partnerships.

Furthernore, petitioner and M. Bartak took Hoyt partnership
deductions on their 1983 return. M. Bartak testified that he
t hought he and petitioner invested in SGE 1983-1 in 1983. They
did not sign any docunents, however, related to their investnent
in a Hoyt partnership until April 1984. Taki ng deductions for
years prior to their investnment in the Hoyt partnerships should

have rai sed additional suspicions.
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Ms. Flandez al so noted that the argunents petitioner
presented to her raised the possibility of asset transfers in an
attenpt to avoid collection.
Petitioner also argues that respondent nade bl anket “pro
forma” denials of Hoyt investor section 6015 clains. W
di sagree. Respondent’s agents assigned to review petitioner’s
claimconducted a full, inpartial, and fair eval uation of
petitioner’s section 6015 claim They reached their concl usions
on the basis of the facts and circunstances present in this case.

See al so Doyel v. Commi ssioner, T.C Meno. 2004-35, in which we

further explained the flaws in petitioner’s argunents on this
i ssue.

On the basis of all the facts and circunstances, we concl ude
t hat respondent did not abuse his discretion in denying
petitioner relief pursuant to section 6015(f).

I n reaching our holdings, we have considered all argunents
made by the parties, and, to the extent not nentioned above, we
conclude they are irrelevant or wthout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




