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UNI TED STATES TAX COURT

VIRG LIO M AND MAGDALENA R. BASCCS, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

RVP CORPORATI ON, A NEVADA CORPORATI ON a. k. a. LAGUNA LAKE COTTAGE
a.k.a. PVRX, Petitioner v. COW SSI ONER OF | NTERNAL REVENUE
Respondent

Docket Nos. 3836-06, 3837-06. Fi |l ed Decenber 23, 2008.

R determ ned a deficiency in Federal incone tax
and a penalty pursuant to sec. 6662(a), |I.R C, for the
Bascoses’ 2002 tax year. R also determned a
deficiency and additions to tax pursuant to secs.
6651(a)(1) and 6654, I.R C., for RVPs 2002 tax year.
After stipulations, the parties agree that the sole
i ssue for decision by the Court is whether RVP is
entitled to a deduction for payroll taxes in 2002. The
parties have agreed on the anobunt of constructive
di vidends that the Bascoses are required to report for
2002 in the event that RVP is not entitled to a
deduction for payroll taxes in 2002.

Hel d: RVP is not entitled to a deduction for

payroll taxes in 2002. The Bascoses are therefore
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liable for Federal incone tax on a constructive
di vidend from RVP in 2002.

Virgilio M Bascos, pro se.

Steven M Roth, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VWHERRY, Judge: These consolidated cases are before the
Court on petitions for redeterm nation of statutory notices of
deficiency for petitioners’ 2002 tax years. Sone of the facts
have been deened stipul ated pursuant to Rule 91(f).! In
addition, before trial, the parties resolved a nunber of issues
and filed stipulations of settled issues, which are hereby
i ncorporated by reference into our findings. The sole issue
remai ning for decision is whether RVP Corporation (RVP) is

entitled to a deduction for payroll taxes in 2002. The parties

IRul e references are to the Tax Court Rules of Practice and
Procedure. Section references are to the Internal Revenue Code
of 1986, as amended.

In the Bascoses’ case, on Dec. 21, 2007, respondent filed a
noti on to show cause why proposed facts and evi dence shoul d not
be accepted as established pursuant to Rule 91(f). Attached to
that notion was a proposed stipulation of facts. In an order
dated Dec. 26, 2007, the Court granted respondent’s notion and
ordered the Bascoses to file a response showi ng why the matters
set forth in respondent’s notion should not be deened adm tted.
The Bascoses did not conply with the Court’s order. In an order
dated Feb. 14, 2008, the Court made absolute its order to show
cause and deened established the facts and evi dence set forth in
respondent’s proposed stipulation of facts and acconpanyi ng
exhi bits.
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agree that the Bascoses received $19,976 in constructive
dividends if RVPis not entitled to a deduction for payroll taxes
in 2002.
FI NDI NGS OF FACT

The Basocses incorporated RVP in the late 1990s. RVP was
whol |y owned by the Bascoses during 2002. Throughout that year
RVP di d busi ness as Laguna Lake Cottage, an el dercare busi ness
operated out of a house owned by the Bascoses in San Luis Obispo,
Cal i forni a.

As of the date of trial, RVP had not filed a Form 1120, U.S.
Cor poration Inconme Tax Return, for 1999, 2000, 2001, or 2002. A
Form 10492, Notice of Federal Taxes Due, dated April 24, 2007,
reflects that RVP had a payroll tax liability (plus interest) of
$25, 930. 54 for 2002.2 On May 10, 2007, that liability (anong
ot hers) was paid out of an escrow account by Fidelity National
Title Co. in connection with the sale of real property owned by

t he Bascoses.

2That liability related to Federal Insurance Contributions
Act (FICA) taxes and Federal Unenpl oynent Tax Act (FUTA) taxes,
which are also referred to as enpl oynent taxes or payroll taxes.
The FICA tax is a tax on wages (up to an annual limt) at a 15. 3-
percent rate, which is conprised of a 12.4-percent Soci al
Security Tax and a 2. 9-percent Medicare tax; excess wages are
subject only to the 2.9-percent Medicare tax. Secs. 3101, 3111
Enpl oyers and enpl oyees each pay half of the FICA tax, and the
enployer is required to wthhold the enployee’s portion. Secs.
3101, 3102(a), 3111. The FUTA tax requires enployers to pay 6.2
percent on the first $7,000 in wages paid to each enpl oyee.
Secs. 3301, 3306(b). FUTA taxes and the enployer’s share of FICA
taxes are excise taxes. Secs. 3111(a), 3301.
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On Novenber 29, 2005, respondent issued the Bascoses and RVP
notices of deficiency for their 2002 tax years. At the tine the
Bascoses filed their petition, they resided in California. Wen
it filed its petition, RVP s principal place of business was in
California. The cases were consolidated for trial, briefing, and
opi nion on February 14, 2008. A trial was held on that sane day
in Los Angeles, California.

OPI NI ON

Burden of Proof

The Conmm ssioner’s determ nation of a taxpayer’s liability
is generally presuned correct, and the taxpayer bears the burden
of proving that the determnation is inproper. See Rule 142(a);

Welch v. Helvering, 290 U S. 111, 115 (1933). But see sec.

7491(a). \Were deductions are at issue, the taxpayer bears the
burden of proving entitlenent to the clai med deductions. See

Hr adesky v. Commi ssioner, 65 T.C. 87, 89-90 (1975), affd. 540

F.2d 821 (5th Gr. 1976).

1. Deductibility of Payroll Taxes

Section 164(a) permts taxpayers to deduct specified taxes.
Exci se taxes--1i ke Federal Unenploynent Tax Act (FUTA) taxes and
the enpl oyer’ s share of Federal |nsurance Contri butions Act
(FICA) taxes--are not enunerated on the |ist of specified taxes

and are deductible only if they constitute ordinary and necessary
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busi ness expenses. See secs. 162, 212; see also sec. 1.164-2(f),
| ncone Tax Regs.?3

[11. Accounting Method

A taxpayer is required to conpute taxable incone “under the
met hod of accounting on the basis of which the taxpayer regularly
conputes his inconme in keeping his books.” Sec. 446(a).*
Simlarly, a taxpayer nust clai mdeductions in the proper tax
year under that taxpayer’s nmethod of accounting. Sec. 461(a).
“The accounti ng nethods nost commonly used for incone tax
pur poses are the cash receipts and di sbursenents nethod, and the

accrual nmethod.” Ilrby v. Conm ssioner, 30 T.C. 1166, 1174

(1958), affd. 274 F.2d 208 (5th Gr. 1960). The cash receipts
and di sbursenents nethod is comonly referred to as the “cash
met hod” .

A cash net hod taxpayer nust deduct expenditures for the tax
year in which they are actually made. See sec. 1.446-1(c)(1)(1),
| ncone Tax Regs. The standard is nore conplex for an accrual
met hod taxpayer--“a liability is incurred, and generally is taken

into account for Federal inconme tax purposes, in the taxable year

3Sec. 275(a)(1l) prohibits an enployer from deducting Federal
inconme tax and the enpl oyees’ share of FICA taxes that are
w t hhel d at the source from wages.

“When no net hod of accounting has been regularly used by the
taxpayer, or if the accounting nmethod used by the taxpayer does
not clearly reflect income, the Secretary is allowed to conpute
t he taxpayer’s taxable inconme using any nethod that clearly
reflects the inconme. Sec. 446(b).
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in which all the events have occurred that establish the fact of
the liability, the amount of the liability can be determned with
reasonabl e accuracy, and econom c performance has occurred with
respect to the liability.” Sec. 1.446-1(c)(1)(ii), Incone Tax
Regs.

Because RVP never filed Federal inconme tax returns, it never
desi gnat ed an accounting nethod. Respondent asserts on bri ef
t hat respondent used the cash nethod “when it was conpelled to
reconstruct [RVP' s] income and expenses indirectly, and issue a
noti ce of deficiency for 2002.” Respondent was permtted to do

so. See Schouten v. Comm ssioner, T.C Meno. 1991-155 (*Since

there is no evidence in this case that Mne-Rte ‘regularly’
conputed its incone using the conpleted contract nethod of
accounting or any other nethod of accounting, our decision nust
be governed by the exception to the general rule contained in
section 446(b)”.). There is no evidence suggesting that RVP ever
used the accrual nethod or that respondent’s use of the cash

nmet hod was otherwi se inproper.® As it is a cash nethod taxpayer,

RVP coul d deduct the payroll taxes only in the tax year in which

5Sec. 448(a) generally prohibits C corporations from using
t he cash nmethod of accounting. There are exceptions, however,
i ncluding one for entities with annual gross receipts for al
prior taxable years of $5 million or less. Sec. 448(b)(3).
There is no evidence that RVP ever had annual gross receipts that
exceeded $5 million. The evidence that we do have suggests that
RVP' s annual gross receipts were nowhere near $5 mllion--the
parties have agreed that RVP received $160,435 in gross receipts
in 2002.
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they were actually paid--in this case, 2007.° See sec. 1.446-
1(c)(2)(i), Inconme Tax Regs. Therefore, RVP is not entitled to a
deduction for payroll taxes in 2002. As a result, and as agreed
by the parties, the Bascoses received a constructive dividend of
$19, 976 in that year.

The Court has considered all of petitioners’ contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Decisions will be entered

under Rul e 155.

Respondent asserts that RVP would not be entitled to a
deduction even in 2007 because the Bascoses actually paid the
payrol|l taxes. W need not determ ne the correctness of that
assertion in this case, which concerns only 2002.



