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VEMORANDUM OPI NI ON

MARVEL, Judge: These consolidated cases are before the
Court on respondent’s notion for judgnent by default pursuant to

Rule 123.! By separate notices of deficiency, respondent

1Unl ess otherwi se indicated, all section references are to
(continued. . .)
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determ ned the foll ow ng deficiencies, additions to tax, and
penalties with respect to petitioners’ Federal incone taxes:

Paul F. and Barbara J. Basile

Addition to tax Accur acy-rel ated
del i nquency penal ty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
1996 $255, 805 $25, 581 $51, 161
1997 203, 462 -- 40, 692

Basile Health Center, DC, PC

Addition to tax Accur acy-rel ated
del i nquency penal ty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
1997 $154, 126 $38, 532 $30, 825

Respondent conceded in his notion for judgnent by default,
however, that the deficiencies, additions to tax, and penalties
Wi th respect to petitioners’ Federal incone taxes are |ess than
those originally determ ned and are as foll ows:

Paul F. and Barbara J. Basile

Addition to tax Accuracy-rel ated
del i nquency penal ty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
1996 $110, 901 $11, 090 $22, 180
1997 82, 583 -- 16, 517

Y(...continued)
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. Monetary anounts are rounded to the nearest dollar.



Basile Health Center, DC, PC

Addition to tax Accuracy-rel ated
del i nquency penal ty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662(a)
1997 $55, 971 $13, 994 $11, 194

Petitioners filed separate petitions to redeterm ne the
deficiencies and rel ated penalties. W consolidated these cases
(hereinafter this case) for trial, briefing, and opinion,
pursuant to Rule 141(a), because they present common issues of
fact and | aw.

Backgr ound

Paul and Barbara Basile (the Basiles) are |icensed
chiropractors. Basile Health Center, DC, PC (BHC), is one of
several business entities the Basiles have used to conduct their
chiropractic practi ce.

On January 10, 2002, respondent issued a notice of
deficiency to the Basiles in which he determned that certain
entities the Basiles used in running their chiropractic practice
were shans, and that the Basiles had used those entities to
underreport their inconme. Respondent al so determ ned that the
Basi |l es had not established that they qualified for the disabled
access credit, that certain conputational adjustnents were
necessary, and that the Basiles were |liable for deficiencies in

their incone taxes, penalties, and an addition to tax.
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On January 10, 2002, respondent also issued a notice of
deficiency to BHC in which he determ ned that BHC had not
established that it was qualified to deduct certain clained
expenses. Respondent al so determ ned that BHC was liable for a
deficiency inits incone tax, a penalty, and an addition to tax.

The Basiles and BHC i nvoked the jurisdiction of this Court
on February 5, 2002, by the tinely filing of their petitions.
The Basiles resided in Oefield, Pennsylvania, when their
petition was filed. BHC s mailing address was the sane as the
Basiles’ Orefield, Pennsylvania, address when its petition was
filed. Petitioners’ representative at the time of the filings,
Robert N. Bedford (M. Bedford), designated Tanpa, Florida, as
the place of trial

The Basiles’ only allegations of error in their petition are
as follows:

The service based their assessnment upon a deni al

of legitimate business structures such as corporations

designed to provide | egal protections as provided by

the law. The service also denied |l egitinmte business

deductions that are avail abl e under Code Section 162.

There is also a question of any assessnent at this tine

for 1996 because the statute of |imtations has expired

for that year.
BHC s only allegation of error in its petition is that “The
servi ce based their assessnent upon a disall owance of certain
expenses.”

On April 5, 2002, respondent’s answers to the petitions were

filed. Respondent denied that he erred as alleged. Respondent’s
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answer to the Basiles’ petition also included the follow ng
all egations in support of the tineliness of the Basiles’ notice
of deficiency for 1996:

(a) The petitioners’ joint incone tax return for
the taxable year 1996 was filed on October 14, 1997.

(b) The ampunt of gross incone stated in the
income tax return filed by the petitioners for the
t axabl e year 1996 was $115, 600.

(c) During the taxable year 1996, the petitioners
recei ved additional income of $602,514 fromtheir
chiropractic practice through corporations or trusts
whi ch shoul d be disregarded as shamentities * * *,
Sai d amount of additional inconme was not included in
the gross income stated in the return filed by
petitioners for the taxable year 1996, and there was
not disclosed on the return or in a statenent attached
thereto the fact that such anpbunt was received during
said year

(d) Petitioners did not borrow or receive from
nont axabl e sources any funds, or other assets, not
properly taken into account by the respondent which
woul d cause or account for the additional income as set
forth above.

(e) The additional gross inconme that petitioners
received and that was omtted fromthe incone tax
return they filed for the taxable year 1996 is in
excess of 25 percent of the gross inconme reported in
such return.

(f) The notice of deficiency setting forth the
respondent’s determ nation of the deficiencies for the
taxabl e year 1996 was tinely sent to the petitioners by
certified mail on October 12, 2001, which date was
prior to the expiration of the six-year period for
assessnent applicable under I.R C. 8§ 6501(e)(1)(A).
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In the answer to BHC s petition, respondent included specific
all egations that BHC s 1997 tax return was due on Septenber 15,
1998, but that BHC did not file the return until My 28, 1999.
Petitioners did not file replies to respondent’s answers.

By notice dated May 23, 2002, we set this case for trial at
the Tanpa, Florida, trial session beginning on October 28, 2002.
The notice specifically stated that “YOUR FAI LURE TO APPEAR NAY
RESULT I N DI SM SSAL OF THE CASE AND ENTRY OF DECI SI ON AGAI NST
YOU.” Qur standing pretrial order, which requires that all facts
be stipulated to the maxi num extent possible, all docunentary and
written evidence be stipulated in accordance with Rule 91(b), and
each party prepare a trial nmenorandum not |ess that 15 days
before the first day of the trial session, was attached to the
notice. The standing pretrial order also warned that “If any
unexcused failure to conply with this Order adversely affects the
timng or conduct of the trial, the Court may inpose appropriate
sanctions, including dismssal”.

On June 26, 2002, counsel for respondent tel ephoned M.
Bedford in order to introduce hinself and arrange for a
conference to discuss this case. Respondent’s counsel was unabl e
to reach M. Bedford, so he left himan answering nachi ne nessage
and sent letters informally requesting that petitioners answer
guestions and produce certain docunents. M. Bedford provided

cursory responses to sone but not all of the questions, and he
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produced no docunents. Due to the inadequacy of petitioners’
i nformal responses, on August 8, 2002, respondent served
interrogatories on M. Bedford. Petitioners failed to respond to
the interrogatories.

On August 9, 2002, respondent’s requests for adm ssion in
regard to both the Basiles and BHC were filed. Petitioners never
replied to respondent’s requests, so they are deened adm tt ed.
Rul e 90(c).

On Septenber 13, 2002, respondent’s notions to conpel
responses to respondent’s interrogatories were filed. On
Septenber 16, 2002, we granted respondent’s notions in that
petitioners were to serve upon respondent’s counsel “full,
conpl ete, and responsive responses nmade under oath and in good
faith” to the interrogatories. W warned petitioners that if
they did not fully conply with the order, we would be inclined to
i npose sanctions. Petitioners failed to conply with the
Sept enber 16, 2002, order.

On Cct ober 27, 2002, M. Bedford tel ephoned respondent’s
counsel to informhimthat he was experiencing car trouble and
that he did not anticipate nmaking it to the calendar call the
next day. On Cctober 28, 2002, this case was called at the
Court’s Tanpa, Florida, trial session. Although counsel for
respondent appeared and was heard, no appearance was made by or

on behalf of petitioners. W continued this case.
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By notice dated April 22, 2003, we set this case for trial
at the Tanmpa, Florida, trial session beginning on Septenber 22,
2003. The notice contained the sane warnings of sanctions as the
previous notice setting this case for trial and the standing
pretrial order.

On July 25, 2003, respondent’s notions for continuance of
trial regarding both the Basiles and BHC were filed. In support
of his notions, respondent stated that a crimnal indictnent had
been filed against M. Bedford charging himw th tax crines,

i ncl udi ng aiding, assisting, or advising the preparation of false
and fraudul ent returns, and he provided us with a copy of the
indictment. Respondent further asserted that M. Bedford either
prepared or was otherwi se linked to the preparation of the
returns at issue in this case and that certain of the disall owed
expenses and unreported inconme at issue were related to entities
that petitioners, with M. Bedford' s assistance, allegedly used
to facilitate the diversion of unreported taxable incone.
Respondent al so expressed his concern that any settlenent offer
previously made by M. Bedford would be subject to attack because
of M. Bedford' s potential conflicts of interest. M. Bedford
did not object to the granting of respondent’s notions.

On July 28, 2003, we ordered petitioners and M. Bedford to
file witten responses to respondent’s notions for continuance

and to show cause why M. Bedford should not be w thdrawn as
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counsel. W also granted the notions for continuance, but this
case renmi ned cal endared on the Septenber 22, 2003, trial session
for a status report. Petitioners did not respond as ordered and
did not appear at the Septenber cal endar call. Respondent
appeared and stated that he had had no comruni cation from any of
the petitioners. W ordered that M. Bedford be w thdrawn as
petitioners’ counsel and that this case be restored to the
general docket.

On Novenber 4, 2003, petitioners noved to change the place
of trial from Tanpa, Florida, to Philadel phia, Pennsylvania. On
Novenber 13, 2003, we granted the notion. By notice dated Apri
1, 2004, we set this case for trial at the Phil adel phia,

Pennsyl vani a, trial session beginning on Septenber 7, 2004. The
noti ce again contained sanction warnings and referred to our
standing pretrial order, which was encl osed.

On June 7, 2004, respondent’s second requests for adm ssion
in regard to both the Basiles and BHC were filed. Petitioners
failed to respond to these requests, so they are deened adm tted.
Rul e 90(c).

On April 19, 2004, respondent sent petitioners a letter
inviting themto request a conference to discuss this case and
informal |y asking that they answer certain questions and produce
certain docunents. Petitioners failed to request a conference,

however, and did not provide respondent with the requested
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answers, docunents, or any other information. On June 4, 2004,
respondent served on both the Basiles and BHC a second set of
interrogatories and a second request for production of docunents.
Again, petitioners failed to respond.

On July 21, 2004, respondent’s notions to conpel responses
to the second set of interrogatories and second set of notions to
conpel production of docunents were filed. On July 22, 2004, we
ordered petitioners to file a response to these notions.
Petitioners did not conply with the order. Consequently, on
August 17, 2004, we ordered that petitioners, on or before August
25, 2004, provide respondent with answers to the interrogatories
and produce the requested docunents. W warned petitioners that
failure to conply with our order could result in sanctions.
Petitioners continued to disregard our orders.

On July 30, 2004, respondent’s notion to consolidate the
Basiles’ case with BHC s case for trial, briefing, and opinion
was filed. On August 3, 2004, we ordered petitioners to file a
response to the notion for consolidation on or before August 17,
2004, but petitioners failed to do so. On August 25, 2004, we
granted the notion.

On Septenber 7, 2004, respondent appeared at the cal endar
call of the Philadel phia, Pennsylvania, trial session, and his
nmotion for judgnment by default was filed. Petitioners did not

appear. Petitioners also failed to provide respondent or the
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Court wth a pretrial menorandum as required by the Court’s
standing pretrial order. Respondent asserted, however, that he
had recei ved several pieces of frivolous correspondence from Pau
Basile (M. Basile) before the trial session and that M. Basile
stated in nuch of the correspondence that he was not disputing
t he exi stence or anount of the tax liabilities.

Respondent requested in his notion that we enter a judgnent
by default against petitioners and find reduced deficiencies in
income tax, penalties, and additions to tax for each petitioner.
In support of the notion for judgnent by default, respondent
argues that “petitioners have conpletely failed to conmply with
the Court’s Orders and have ignored the Tax Court’s Rul es of
Practice and Procedure”.

Di scussi on

In general, the Comm ssioner’s determ nation of underlying
tax deficiencies is presuned correct, and the taxpayer bears the

burden of proving otherwise. Rule 142(a); Welch v. Helvering,

290 U. S. 111, 115 (1933). Unless otherw se indicated,

petitioners bear the burden of proof in this case.? Petitioners

2When a case involves unreported incone and is appeal able to
the Court of Appeals for the Third G rcuit, the Comm ssioner’s
determ nation of unreported incone is entitled to the presunption
of correctness only if the determnation is supported by sone
evi dence linking the taxpayer to the tax-generating activity.
Anastasato v. Conmm ssioner, 794 F.2d 884, 887 (3d Cir. 1986),
vacating T.C. Meno. 1985-101. As this case is appealable to the
Court of Appeals for the Third Crcuit, barring a stipulation to
the contrary, the Court is bound to apply the I aw of the Court of
(continued. . .)




- 12 -
have not only failed to carry their burden, but they have
defaulted within the neaning of Rule 123(a).

Pursuant to Rule 123(a), we may hold any party in default
when that “party has failed to plead or otherw se proceed as
provi ded by these Rules or as required by the Court”, and
“Thereafter the Court nmay enter a decision against the defaulting
party”. The action or inaction of a taxpayer that constitutes
sufficient grounds to apply Rule 123(a) is a matter within our
di scretion, and we have consistently given Rule 123 broad

applicability. See, e.g., Smth v. Comm ssioner, 91 T.C 1049,

1056 (1988) (default where taxpayer failed to conmunicate with
the Court, to appear at trial, to participate in preparation of
case for trial, and to conply with the requirenents of Rule 91(a)
with regard to preparation of a stipulation of facts), affd. 926

F.2d 1470 (6th Cr. 1991); Stringer v. Conm ssioner, 84 T.C 693,

2(...continued)
Appeals for the Third Crcuit in regard to respondent’s
determ nation that the Basiles failed to report incone. &olsen
v. Comm ssioner, 54 T.C. 742 (1970), affd. 445 F.2d 985 (10th
Cr. 1971). Because the facts alleged by respondent in his
answer to the Basiles’ petition and the deened adm ssi ons provide
sufficient evidence linking the Basiles to the unreported incone,
the presunption of correctness applies to respondent’s
determ nation, and petitioners bear the burden of proof that
respondent’s determnation is erroneous. See Bosurgi V.
Comm ssioner, 87 T.C. 1403, 1409 (1986) (“The entry of a default
has the effect of admtting all well-pleaded facts in
respondent’s answer, and a default judgnment nust be supported by
respondent’s wel |l -pl eaded facts.”); Smth v. Comm ssioner, 91
T.C. 1049, 1057 (1988) (The establishnment of respondent's
wel | - pl eaded facts through a default is no different than
establ i shing such facts through deened adm ssions), affd. 926
F.2d 1470 (6th Cir. 1991).
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706 (1985), affd. w thout published opinion 789 F.2d 917 (4th

Cir. 1986); Rechtzigel v. Comm ssioner, 79 T.C 132, 143 (1982)

(default as sanction for taxpayer’s willful flouting of Court-
ordered discovery that hanpered Conm ssioner’s ability to devel op
his case), affd. 703 F.2d 1063 (8th Cr. 1983).

Despite repeated warni ngs, petitioners failed to conply with
the Rules and requirenents of this Court by not participating in
t he di scovery process, by violating nunmerous Court orders,
including the standing pretrial order, and by not appearing at
any of three calendar calls. Such conduct provides a nore than
sufficient basis for granting respondent’s notion with respect to
t hose i ssues on which petitioners have the burden of proof.® W
note, however, that the Basiles asserted in their petition that
respondent’s determ nation regardi ng 1996 shoul d not be sustai ned
because it was nmade outside the 3-year period of |imtations

specified in section 6501(a). Respondent alleged in his answer

3Al t hough the Conmmi ssioner ordinarily has the burden of
production with respect to any penalties and additions to tax,
sec. 7491(c), the petitions did not contain any assignnents of
error with respect to the additions to tax under sec. 6651(a)(1)
or the accuracy-rel ated penalty under sec. 6662(a). Because
petitioners did not contest the additions to tax or penalties in
the petitions, they are deenmed conceded. Rule 34(b)(4); Swain v.
Comm ssioner, 118 T.C. 358 (2002). Even if the additions to tax
and penalties were not deened to be conceded, the facts all eged
in respondent’s answers and the deened adm ssions are sufficient
to satisfy respondent’s burden of production for purposes of this
not i on.
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that his determ nation was tinely made within the 6-year period
of limtations in section 6501(e)(1)(A) and argues in his notion
that a decision by default is appropriate on this issue.

Section 6501(e)(1)(A) provides:

(A) General rule.—1f the taxpayer omts from

gross incone an anmount properly includible therein

which is in excess of 25 percent of the amobunt of gross

incone stated in the return, the tax may be assessed,

or a proceeding in court for the collection of such tax

may be begun wi thout assessnent, at any tinme within 6

years after the return was filed. * * *
To invoke the 6-year assessnment period, respondent has the burden
of proving that petitioners omtted the requisite amount of gross

incone fromtheir return. Id.; Bardwell v. Conmmi ssioner, 38 T.C

84, 92 (1962), affd. 318 F.2d 786 (10th Cr. 1963). |In deciding
whet her to grant respondent’s notion, we | ook to respondent’s
affirmative allegations in his answer to the Basiles’ petition
and the Basiles’ deenmed adm ssions to deci de whet her respondent

has nmet his burden of proof. See Smth v. Comm Ssioner, supra at

1057; Bosurgi v. Conmm ssioner, 87 T.C. 1403, 1408 (1986).

The Basiles are deened to have admtted that they did not
file their 1996 joint return until COctober 14, 1997. Respondent
affirmatively alleged in his answer that although the Basiles
reported their 1996 gross inconme as $115, 600, they received
addi ti onal taxable incone of $602,514 that they did not disclose
on either their 1996 return or in a statenent attached to the
return. Respondent also alleged in his answer that the notice of

deficiency was sent to petitioners by certified mail on Cctober



- 15 -
12, 2001, well within the 6-year period of limtations. Because
the Basiles are deened to have admtted the well-pl eaded facts of
respondent’s answer and respondent’s requests for adm ssion
stating that they received additional inconme in excess of 25
percent of what they reported on their 1996 return, respondent
has nmet his burden of proving that the notice of deficiency for
1996 was tinely mailed and the 6-year period of |imtations under
section 6501(e) applies.

Concl usi on

Petitioners have failed to conply with the Rul es and
requi renments of this Court, and the record reveals no reason to
excuse petitioners’ inactivity and ot herw se nonconpli ant
behavior. Mreover, we are satisfied that the well-pleaded facts
in respondent’s answer and the deened adm ssions provide an
adequate factual basis for concluding that the period of
[imtations for assessing the 1996 liability under section 6501
has not expired. Consequently, we shall grant respondent’s
nmotion for default pursuant to Rule 123(a).

To reflect the foregoing,

An appropriate order and

deci sion granting respondent’s

notion for judgnent by default will

be entered in each docket.




