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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Petitioner filed the petition in this case
in response to a Notice of Determ nation Concerning Collection
Actions(s) Under Section 6320 and/or 6330 (notice of

determ nation) for 1999 and 2000 (years in issue).! Pursuant to

1 Unless otherwi se indicated, all section references are to
(continued. . .)
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section 6330(d), petitioner seeks review of respondent’s
determ nation. The issues for decision are whether respondent
abused his discretion in sustaining the filing of a Federal tax
lien and whether the Court should inpose a penalty under section
6673(a) .
FI NDI NGS OF FACT

At the tinme the petition was filed, petitioner resided in
Met huen, Massachusetts.

On April 25, 2000, respondent received petitioner’s 1999
Federal inconme tax return. Petitioner reported tax w thheld of
$2,235, clained a refund of $2,235, and entered zeros on al
other lines. Petitioner attached to the return a two-page letter
di sputing the constitutionality of the Federal inconme tax |aws
and claimng that no law nade himliable to pay tax. Respondent
infornmed petitioner that his 1999 return could not be filed.

On June 29, 2001, respondent received petitioner’s 2000
Federal inconme tax return. Petitioner reported tax w thheld of
$895, clainmed a refund of $895, and entered zeros on all other
lines. Petitioner attached to the return a two-page letter

identical to the letter attached to his 1999 return.

Y(...continued)
the I nternal Revenue Code, as anended. All anounts are rounded
to the nearest doll ar.



- 3 -

On Cctober 11, 2001, respondent sent petitioner a letter
stating that his 2000 return could not be filed. Respondent
informed petitioner that his clains had been repeatedly rejected
as frivolous and wthout nerit, and that he could be subject to a
penal ty under section 6702 of $500 for filing a frivolous return.
To avoid the assessnent of the penalty and to prevent a notice of
deficiency frombeing i ssued, respondent advised petitioner to
file an anmended return within 30 days.

On Novenber 20, 2001, petitioner sent a letter to respondent
demanding to see “if you have the authority to determ ne whet her
anyone’s tax return is ‘frivolous’”. Petitioner requested a
nmeeting with respondent to “present nmy case or defense by oral
and docunent ed evidence, and submt rebuttal evidence, and
conduct such cross-exam nation as may be required for a full and
true disclosure of the facts”.

On May 15, 2002, respondent sent petitioner two letters
i ndi cating that respondent could not process petitioner’s 1999 or
2000 Federal inconme tax return. Respondent informed petitioner
that penalties under section 6702 woul d be assessed and returns
woul d be prepared for him Respondent prepared substitutes for
returns for petitioner using information provided by third
parties.

On Septenber 18, 2002, respondent sent petitioner notices of

deficiency for 1999 and 2000. For 1999, respondent determ ned a
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deficiency in petitioner’s Federal inconme tax of $5,421 and
additions to tax under sections 6651(a)(1) and 6654(a) of $752
and $133, respectively. For 2000, respondent determ ned a
deficiency in petitioner’s Federal inconme tax of $8,421 and
additions to tax under sections 6651(a)(1) and 6654(a) of $1,882
and $397, respectively.

On Novenber 12, 2002, petitioner sent a letter to respondent
acknow edgi ng recei pt of the notices of deficiency. In the
letter, petitioner stated that before filing a petition with the
Tax Court or doing anything else with respect to the notices, “I
must first establish whether or not it was sent pursuant to | aw,
whet her or not it has the ‘force and effect of |law,’ and whether
you had any authority to send ne the notice in the first place.”

Petitioner did not file a petition with this Court in
response to the notices of deficiency.

On Septenber 5, 2003, respondent sent petitioner a Notice of
Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320. The notice of filing infornmed petitioner that a Federal
tax lien on all of his property had attached to secure paynent of
t he outstandi ng Federal incone tax deficiencies for 1999 and
2000. The notice further informed petitioner of his right to a
heari ng and under what circunstances the lien could be renoved.

In response to the notice, petitioner mailed a Form 12153,

Request for a Collection Due Process Hearing, to respondent on
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Cctober 3, 2003. 1In the request, petitioner states: “IRS does
not follow procedures. | request a certificate of assessnent for
the amount that IRS clainms | owe.”

On three occasions, respondent sent petitioner letters
informng himthat his argunents have previously been determ ned
to be frivolous.? Respondent advised petitioner that he was not
entitled to a face-to-face hearing unless he infornmed respondent
of any specific and rel evant issues he w shed respondent to
consider. If petitioner did not raise any rel evant issues,
respondent stated that the hearing would be conducted over the
t el ephone or through correspondence.

In response to the first two letters, petitioner sent
addi tional requests for a face-to-face hearing.® Petitioner did
not raise any rel evant issues, but instead informed respondent
that he woul d tape record the hearing and woul d be acconpani ed by
a court reporter and a witness. Petitioner also requested that
respondent bring several docunents to the hearing, including a
summary record of assessnent, the tax returns on which the
assessnment was based, and the notice and demand for paynent.

On Septenber 27, 2004, respondent schedul ed a tel ephone

conference wth petitioner for October 20, 2004. Respondent

2 Respondent’s letters were dated May 12, June 7, and Sept.
27, 2004.

3 Petitioner’s requests were dated May 27 and June 18,
2004.
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informed petitioner that if he did not participate, a
determ nati on would be nade on the basis of the admnistrative
record. Petitioner did not participate in the tel ephone
conference and nmade no attenpt to reschedul e.

On Cct ober 20, 2004, respondent sent petitioner a letter
advising himthat a determ nation would be nmade by Novenber 12,
2004. Respondent requested that petitioner submt any additional
docunentation that he w shed considered in making the
determ nati on

Petitioner sent respondent a letter on October 27, 2004,
again requesting a face-to-face hearing. Petitioner stated that
a tel ephone conference was unaccept abl e because “Docunents cannot
be produced over the tel ephone, nor can an accurate record of
such a neeting.” Petitioner did not raise any additional
argunents in the letter.

Petitioner did not provide respondent with any additional
docunentation to consi der before making the determ nation.

On Decenber 28, 2004, respondent sent petitioner a Notice of
Det erm nati on Concerning Collection Actions Under Section 6320
and/or 6330 with respect to the years in issue. |In the notice of
determ nati on, respondent states:

A review of the admnistrative file indicates that

statutory and adm nistrative requirenents that needed

to be net with respect to the filing of the Notice of
Federal Tax Lien were in fact net in this case.

* * * * * * *
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The taxpayer raised issues that are either frivol ous,

groundl ess, or otherw se not considered by appeals. He

did not qualify for a face to face conference, and did

not avail hinself of the opportunity for a tel ephone

hearing or a hearing via correspondence. He requested

various docunents, but did not propose a viable

collection alternative or otherw se participate in the

of fered tel ephone hearing. The Notice of Federal Tax

Lien will remain in full force and effect until

sati sfied or unenforceable. This analysis indicates

that this action is now necessary to provide for the

efficient collection of the taxes despite the potenti al

i ntrusi veness of enforced collection.

In response to the notice of determ nation, petitioner filed
his petition with this Court on January 28, 2005.

On Decenber 2, 2005, respondent filed a notion for summary
judgnent, asking the Court to find as a matter of |aw that
respondent’ s determ nation sustaining the filing of a Federal tax
lien was not an abuse of his discretion and that a penalty under
section 6673(a)(1l) should be inposed agai nst petitioner. The
Court deni ed respondent’s noti on.

OPI NI ON

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a taxpayer liable for
taxes when a demand for paynent of the taxes has been made and
the taxpayer fails to pay those taxes. Section 6320(a) provides
that the Secretary shall furnish the taxpayer with witten notice
of a Federal tax lien within 5 business days after the notice of
lien is filed. Section 6320 further provides that the taxpayer

may request an Appeals hearing within 30 days begi nning on the
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day after the 5-day period described above. Sec. 6320(a)(3)(B)
and (b)(1). Section 6320(c) provides that the Appeals hearing
generally shall be conducted consistent with the procedures set
forth in section 6330.

Section 6330(c) provides for review wth respect to
coll ection issues such as spousal defenses, the appropriateness
of the Comm ssioner’s proposed collection actions, and the
possibility of collection alternatives. Sec. 6330(c)(2)(A). The
taxpayer may al so chall enge the anobunt of the underlying tax
liability if a statutory notice of deficiency was not received or
t he taxpayer did not otherw se have an opportunity to dispute the
tax liability. Sec. 6330(c)(2)(B)

Pursuant to section 6330(d)(1), wthin 30 days of the
i ssuance of a notice of determ nation, the taxpayer nmay appeal
the determnation to this Court if we have jurisdiction over the
underlying tax liability. Were the validity of the underlying
tax liability is properly at issue, the Court will reviewthe

matter de novo. Seqgo v. Conm ssioner, 114 T.C 604, 610 (2000);

Goza v. Conm ssioner, 114 T.C 176, 181 (2000). Were the

validity of the underlying tax liability is not properly at
i ssue, however, the Court will review the Conm ssioner’s

determ nati on for an abuse of discretion. Seqo v. Commi SSioner,

supra at 610; Goza v. Conm ssioner, supra at 181.
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Petitioner received statutory notices of deficiency for the
years in issue, and thus his underlying tax liability is not
properly at issue. Accordingly, we review respondent’s
determ nation for an abuse of discretion. See Sego v.

Conmi ssi oner, supra at 610; Goza v. Conm ssioner, supra at 181.

Petitioner argues that respondent abused his discretion by
not allow ng petitioner a face-to-face hearing.
Heari ngs conducted under section 6330 are informa

proceedi ngs, not formal adjudications. Katz v. Comm ssioner, 115

T.C. 329, 337 (2000); Davis v. Comm ssioner, 115 T.C 35, 41

(2000); Ho v. Conmm ssioner, T.C. Menp. 2006-41. Taxpayers are

generally entitled to a face-to-face hearing at the Appeals

O fice nearest their residence. Sec. 301.6330-1(d)(2), QA D6
and D7, Proced. & Adm n. Regs. Were the taxpayer declines to
participate in a proffered face-to-face hearing, hearings may be

conducted by tel ephone or correspondence. Katz v. Comm ssioner,

supra at 337-338; Ho v. Comm ssioner, supra; sec. 301.6330-

1(d)(2), &A-D6 and D7, Proced. & Adm n. Regs. Furthernore, once
t he taxpayer has been given reasonabl e opportunity for a hearing
but has failed to avail hinself of that opportunity, we have
approved the nmaking of a determ nation to proceed with collection
based on the Comm ssioner’s review of the case file. See, e.g.,

Ho v. Conmi ssioner, supra; Taylor v. Conm ssioner, T.C. Meno.

2004- 25, affd. 130 Fed. Appx. 934 (9th G r. 2005); Leineweber v.
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Conmi ssioner, T.C. Meno. 2004-17; Arnstrong v. Conm ssioner, T.C.

Meno. 2002-224. Thus, a face-to-face hearing is not invariably
required.

Respondent sent three letters to petitioner stating that he
woul d be allowed a face-to-face hearing if he would advi se
respondent of the relevant issues he w shed to discuss.
Petitioner responded to two of those letters, but did not raise
any relevant issues. Petitioner was also given the opportunity
to have a tel ephone hearing but did not participate.
Additionally, petitioner did not submt any docunentation to
respondent to be considered in an adm nistrative review of his
file.

Because no hearing had been conducted, we declined to grant
respondent’s notion for summary judgnment. The record as it then
existed did not foreclose the possibility that petitioner m ght
have raised valid argunments had a hearing been hel d.

Accordi ngly, we provided petitioner an opportunity before the
Court to identify any relevant issues he wished to raise that
could warrant further consideration of the nerits of his case by
respondent or this Court. Petitioner, however, failed to offer
any relevant issues of nerit.

In the light of the above and in consideration of
petitioner’s frivolous argunents, discussed infra, a face-to-face

hearing in this case would not have been, nor would it be,
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productive. See Lunsford v. Conm ssioner, 117 T.C 183, 189

(2001); Ho v. Comm ssioner, supra.

Additionally, petitioner argues that respondent abused his
di scretion by failing to verify that all adm nistrative
procedures have been net. However, in the notice of
determ nation, the Appeals officer verified that all requirenments
of applicable | aw and adm ni strative procedure had been net, and
he properly bal anced the need for efficient collection against
the intrusiveness of the collection action. Petitioner points to
not hi ng that indicates respondent failed to follow applicable | aw
and adm ni strative procedure.

Petitioner further argues that respondent abused his
discretion by failing to nake a notice and demand for paynent.
However, the Fornms 4340 indicate that notices and demands for
paynment were nade.

Petitioner also raises various tax-protester argunents,
including: (1) The income tax is unconstitutional; (2) he is not
a US citizen, but instead “an American man |living on the soil
of Massachusetts”; (3) letters received fromrespondent do not
i ncl ude signatures or “Publication No. 594”; and (4) he has not
been provided with proof that the person(s) who issued the notice
of Federal tax lien had the authority to do so. Petitioner’s
argunents have been rejected by this Court and other courts, and

“We perceive no need to refute these argunents with sonber
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reasoni ng and copious citation of precedent; to do so m ght
suggest that these argunents have sonme colorable nerit.” Crain

v. Comm ssioner, 737 F.2d 1417, 1417 (5th Cr. 1984); see

Holliday v. Comm ssioner, T.C. Mnop. 2005-240; Duffield v.

Conmi ssioner, T.C. Menp. 2002-53; Kuglin v. Commi ssioner, T.C

Meno. 2002-51.

Petitioner has not presented any evidence or argunents to
convince us that respondent abused his discretion. As a result,
we hol d respondent’s determ nati on was not an abuse of
di scretion, and respondent may proceed with the proposed
col l ection action.

Section 6673(a)(1l) authorizes the Court to require a
taxpayer to pay the United States a penalty in an anmount not to
exceed $25, 000 whenever it appears to the Court the taxpayer’s
position is frivolous or groundless. Sec. 6673(a)(1)(B)
Respondent has asked the Court to inpose a penalty agai nst
petitioner under section 6673(a).

There is no evidence that petitioner has previously been a
l[itigant in this Court. However, the Court warned petitioner
that if he continued to raise only frivolous argunents, a penalty
coul d be inposed. Despite the warning, petitioner continued to
assert only frivolous argunents. As a result, we hold that a
penalty of $1,500 against petitioner is awarded to the United

States pursuant to section 6673(a)(1).
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I n reaching our holdings herein, we have consi dered al
argunents nade, and, to the extent not nentioned above, we find

themto be noot, irrelevant, or without nerit.

To reflect the foregoing,

An appropriate O der

and decision will be entered.




