T.C. Meno. 2007-167

UNI TED STATES TAX COURT

CYNTHI A K. BEATTY, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 22047-04. Filed June 27, 2007.

Caroline D. Graolo, for petitioner.

James H Harris, Jr., for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CHI ECHI, Judge: This case arises froma request for equita-
ble relief (relief) under section 6015(f).! W nust decide

whet her respondent abused respondent’s discretion in denying

IAIl section references are to the Internal Revenue Code in
effect at all relevant tines. Al Rule references are to the Tax
Court Rules of Practice and Procedure.
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petitioner relief under section 6015(f) for each of the taxable
years 1988 though 1997 and 2000. W hold that respondent abused
respondent’s discretion in denying petitioner such relief.
FI NDI NGS OF FACT

All of the facts in this case, which the parties submtted
under Rule 122, have been stipulated by the parties and are so
f ound.

Petitioner resided in Ccean Cty, Maryland (Ccean City), at
the tine she filed the petition.

In 1978, petitioner married M chael Beatty (M. Beatty).

She was still married to himwhen the parties submtted this case
under Rule 122.

In 1975, petitioner received an associ ate degree fromVilla
Julie College. M. Beatty stopped attendi ng school when he was
in the ninth grade.

From 1975 until 1980, petitioner worked as a nedical secre-
tary for Washington Hospital Center in Washington, D.C.

Around 1977, M. Beatty obtained a Small Business Adm ni s-
tration loan in order to purchase a delicatessen and bakery
busi ness that he incorporated under the nane “MKB Donut and Deli,
Inc.” (MKB). M. Beatty failed to pay his w thhol ding tax
liabilities with respect to MKB, and respondent filed Federal tax
liens wwth respect to such liabilities. 1n 1980, MKB filed for

bankruptcy, and he eventually lost MKB and all of his savings.
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Around 1981, a bank forecl osed on a house which M. Beatty had
purchased in 1976 and in which petitioner and he had been resid-
ing since shortly after that purchase.

In 1981, M. Beatty began working as a self-enployed disc
jockey. From 1981 until the sumrer of 1998, petitioner was a
full-time homenaker, although she did help M. Beatty in his work
as a disc jockey. During that period, M. Beatty's earnings as a
sel f-enpl oyed disc jockey were the only source of incone of
petitioner and M. Beatty.

Around 1996, petitioner and M. Beatty purchased a t ownhouse
in Ccean City. Except for signing certain docunents, petitioner
was not involved in that purchase.

From May through August 1998, petitioner worked as a bar-
tender, for which she received $4,187. During the sumers of
1999, 2000, and 2001, petitioner worked as a hostess at a restau-
rant, for which she received $4, 387, $6,819, and $4, 581, respec-
tively. Except for basic cashier duties that petitioner had
whil e working as a bartender and a restaurant hostess, petitioner
had no other financial responsibilities in those (or any other)

j obs that she has had.

At all relevant tines, M. Beatty managed the finances of
petitioner and hinself and nade all of their financial decisions,
i ncl udi ng managi ng all bank accounts and review ng all bank

statenents in his and/or petitioner’s nane. |In addition, at al
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relevant tinmes, if petitioner needed to purchase groceries or
ot her personal itenms, M. Beatty provided her wwth the cash or a
check to do so.

At certain relevant tinmes, M. Beatty was unable to open
bank accounts or obtain credit in his nane because of his poor
credit rating. |Instead, M. Beatty used petitioner’s nanme to
open bank accounts, which he used for both personal and business
purposes. M. Beatty also obtained credit cards in petitioner’s
name, which he used for business purposes. |In addition, M.
Beatty used petitioner’s nane to finance the purchase of at | east
one vehicle that he used for business purposes.

Petitioner and M. Beatty did not tinely file Federal incone
tax returns and State incone tax returns for any of their taxable
years 1988 through 1999. On a date not disclosed by the record
in 1999, M. Beatty was indicted by the State of Maryland for
willful failure to file a State inconme tax return (State return)
for each of the taxable years 1995, 1996, and 1997. On May 8,
2000, M. Beatty pleaded guilty to failing willfully to file a
State return with the State of Maryland for each of those taxable
years.

On Septenber 8, 2000, as a result of pleading guilty to
failing willfully to file a State return with the State of
Maryl and for each of the taxable years 1995, 1996, and 1997, M.

Beatty was sentenced to 15 years in prison. That sentence was
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suspended, and M. Beatty was placed on supervised probation for
five years. As a condition of his probation, M. Beatty was
required to file a Federal incone tax return (Federal return) and
a State return for each of his taxable years 1995 through 1999.

Around Septenber 7, 2000, petitioner and M. Beatty filed
jointly Form 1040, U.S. Individual Income Tax Return (Form 1040),
for each of their taxable years 1998 (1998 joint return) and 1999
(1999 joint return). In their 1998 joint return and their 1999
joint return, petitioner and M. Beatty reported tax owed of
$46, 710 and $31, 533, respectively, which they did not pay at the
time they filed those returns. The liabilities reported in those
returns (unpaid liabilities for 1998 and 1999) are solely attrib-
utable to M. Beatty.

On Septenber 14, 2000, petitioner filed a petition for
bankruptcy (bankruptcy petition) under Chapter 7 of Title 11 of
the United States Code (Chapter 7) with the United States Bank-
ruptcy Court for the District of Maryland (Bankruptcy Court).
Petitioner filed the bankruptcy petition because of excessive
credit card debt that she was unable to pay and that had been
generated by M. Beatty, who used credit cards in petitioner’s
name to charge busi ness expenses. On January 23, 2001, the
Bankruptcy Court adjudicated petitioner bankrupt under Chapter 7.

In 2001, on a date not disclosed by the record, the Conp-

troller of Maryland directed M. Beatty to file a Federal return
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and a State return for any taxable year after 1987 for which M.
Beatty had failed to file such returns.

I n Novenber 2001, M. Beatty’s accountant, Eric Vinson,
prepared a Federal return for petitioner and M. Beatty with
respect to each of their taxable years 1988 through 1997 and
2000, each of which petitioner and M. Beatty signed. Those
returns, which respondent received on the dates indicated, showed

the follow ng tax owed:

Dat e Recei ved

Taxabl e Year by Respondent Tax Owed
1988 11/ 7/ 01 $12, 849
1989 11/ 7/ 01 13, 644
1990 11/ 7/ 01 14, 255
1991 11/ 7/ 01 14, 823
1992 11/ 7/ 01 15, 088
1993 11/ 7/ 01 15, 533
1994 11/ 7/ 01 15, 902
1995 11/ 7/ 01 20, 726
1996 11/ 7/ 01 30, 440
1997 11/ 26/ 01 41,174
2000 10/ 18/ 01 14, 399

(For convenience, we shall refer collectively to the Federa
returns that petitioner and M. Beatty filed jointly for the
t axabl e years 1988 through 1997 and 2000 as the joint returns for

the years at issue.)
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The liabilities reported in the joint returns for the years
at issue (unpaid liabilities for the years at issue) are solely
attributable to M. Beatty. Petitioner did not review those
joint returns before she signed them At the tinme petitioner
signed the joint returns for the years at issue, she believed
that M. Beatty would be incarcerated if she did not sign such
returns.

Around February 28, 2002, petitioner filed wth respondent
Form 8857, Request for Innocent Spouse Relief (And Separation of
Liability and Equitable Relief), with respect to, inter alia,

t axabl e years 1988 through 1997 and 2000. Petitioner attached a
statenent to that form which stated in pertinent part:

Ms. Beatty is not responsible, and should not be held

liable, for the underpaynent of tax reflected on the

joint returns filed. First, she signed the returns

sol ely because she was instructed to do so by her

husband’ s accountant. She was not advi sed nor was she

aware that she had the option of filing separately.

She was not told that by signing the returns, she was

jointly and severally liable for any tax reported

t hereon. She woul d not have understood the information

reported as all itenms, with the sole exception of her

wages, were attributable to her husband and his busi -

ness, of which she had no knowl edge. And, nost i npor-

tantly, she was told that failure to pronptly file al

prior federal and state tax returns would result in her

husband going to jail.

On or about April 25, 2002, at the request of respondent,
petitioner submtted to respondent Form 886-A, |nnocent Spouse
Questionnaire (petitioner’s Form886-A). |In petitioner’s Form

886- A, petitioner provided the responses indicated to the foll ow



i ng questions:

2. | f you are requesting relief fromtax reported on
the original return
a. Did you review the tax return before signing
it? No.
b. At the tinme you signed the return, were you
aware there was a bal ance due I RS? Pl ease
explain in detail. She did not reviewthe

returns and, therefore, was not aware that a
bal ance was due. Had she been advised that a
bal ance was due, she woul d have assumed t hat
she was not liable * * * [because] incone tax
had been properly withheld fromher * * *
wages and she believed that this neant that
she, individually, would not owe any tax.

C. Descri be how, at the tinme you signed the
return, you and your spouse planned to pay
the tax due? Ms. Beatty did not reviewthe
returns. She signed the returns solely be-
cause she believed that her failure to do so
woul d result in her husband going to prison.
She al so believed * * * [that] because incone
tax had been withheld from* * * [her] pay-
checks, that she * * * would not * * * per-
sonal ly owe any taxes.

* * * * * * *

8. During the years involved, did you and your spouse
have a joint bank account?

M. and Ms. Beatty never opened or nmain-
tained joint bank accounts. |In fact, the only
accounts in Ms. Beatty’'s nanme (prior to 2001)
were those opened by and used solely by M.
Beatty.

a. What was the extent of accessibility to these
accounts? M. Beatty naintai ned access to al
accounts. Ms. Beatty did not use the accounts.
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b. D d you review the bank statenents when you
received then? No.

c. D d you balance the checkbook or bank state-
nments? No.

d. Did you receive and open the mail? Ms.
Beatty did not receive or open any financial or
business mail, including bills, bank statenents,
etc.

e. Wat bills did you pay? None.

f. What bills did your spouse pay? M. Beatty
paid all of the household expenses.

g. Were any bills paid out of a joint account?
I f so, which ones? Not applicable.

* * * * * * *

9. For the year you are requesting relief:

a. What was your involvenent in the preparation
of the incone tax return? Ms. Beatty was
not involved in any way in the preparation of
the returns.

b. What was your spouse’s involvenent in the
preparation of the inconme tax return? M.
Beatty provided all supporting docunents to
hi s account ant .

C. Who prepared the return? Eric Vinson, CPA,
Ccean City, Maryl and.

d. Did you assist, sort or provide any inforna-
tion to the return preparer? No.

e. Did you or your spouse consult anyone regard-
ing this return, at the tinme of signing (IRS,
Attorney, CPA, Tax Preparer, etc.)? Please
expl ai n.

Ms. Beatty never consulted with any profes-
sional regarding tax matters. Ms. Beatty's
husband consulted with an accountant, Eric
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14.
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Vi nson, of Ccean Cty, Maryland, who advised
that he should file joint returns to mnimze
the tax liability. M. Vinson prepared
joint returns, and M. Beatty presented those
returns to his wife and told her where to
sign. Ms. Beatty signed the returns because
she believed that failure to do so would
result in her husband going to jail. She was
not aware that she had the option of filing
separately, or that she could have chosen not
to file at all.

If you were required to pay the tax liability,
woul d it cause an econom ¢ hardshi p? Yes.
Pl ease Expl ai n.

Ms. Beatty works during the sumrer nonths in
Ccean City, Maryland. During the “off season,” it
is nearly inpossible for Ms. Beatty to obtain
full-time enpl oynment.

a. I f a hardship would exist, please provide a
[ist of your current nonthly incone and ex-
penses.

Monthly | ncome:  $0.

Mont hly expenses: M. Beatty pays the nonthly
househol d expenses. Wen Ms. Beatty is enpl oyed
during the summer nonths, her wages (mniml at
best) are used for basic expenditures such as gas,
groceries, etc.

* * * * * *

At the tine the return was filed, what assets did
you and your spouse own (cars, boats, hones, prop-
erty, stocks, bonds, etc.)?

In or around April 1993, the Beattys noved
into a townhouse in Ccean City, Maryland. M.
Beatty told Ms. Beatty that they owned the prop-
erty, and Ms. Beatty went about fixing up the
property as needed. |In fact, M. Beatty had nego-
tiated wth soneone for whom he worked on a regu-
| ar basis to rent the property with an option to
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buy. Approximately 3 years later, the Beatty
purchased the property, with M. Beatty explaining
to Ms. Beatty that she just needed to sign the
papers to nmake their ownership “official.”

The Beattys never opened or maintained joint
bank accounts. In fact, the only accounts in Ms.
Beatty’'s nane (prior to 2001) were those opened by
and used solely by M. Beatty. Due to M.
Beatty’'s bankruptcy in 1981 and ongoi ng tax prob-
| ems, all vehicles purchased by M. Beatty have
been titled in the name of Ms. Beatty. Al vehi-
cl es have been purchased froma friend/ associ ate
who owns a car deal ership. The vehicles are al-
ways financed. Presently, the M. Beatty owns 2
vehicles: a 1996 Chevrol et van, bought and fi -
nanced used in 1998 (bal ance owed is approxi mately
$10, 000, estinmated resale value: $8,000); and a
1999 Dodge Ram work van, financed in 1999 (bal ance
owed i s approximately $16, 000, estinmate resale
val ue $7,000). M. and Ms. Beatty do not have
any investnents, do not have life insurance poli-
cies, and do not maintain any saving or retirenent
accounts. They do not own expensive artwork or
collectibles, or live an extravagant lifestyle.

a. How did you pay for these assets?

M. Beatty financed the purchases of the
resi dence and the vehicl es.

15. \What assets do you currently own?

See Answer to Question 14.

a. Were any of the assets transferred to you
fromyour spouse? No. [Reproduced liter-
ally.]

On Septenber 19, 2002, a representative of respondent
requested certain docunents, including (1) docunentation of
petitioner’s income and |iving expenses at that tinme, (2) docu-

ment ati on of any bankruptcies that petitioner was involved with
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at that tinme, and (3) all bank statenents and cancel ed checks
that petitioner had with respect to any bank accounts that
petitioner maintained individually, that M. Beatty naintained
individually, or that they maintained jointly. On Novenber 5,
2002, petitioner provided such docunents to respondent’s repre-
sentative

On Novenber 4, 2003, petitioner and M. Beatty filed Form
656, O fer in Conprom se. |In response, an Internal Revenue
Service (IRS) offer manager returned that formby letter dated
Novenber 21, 2003. That letter stated in pertinent part:

We are returning your Form 656, O fer in Conpro-
m se for the follow ng reason(s):

An offer will not be considered while a bankruptcy
proceedi ng i s open.

All required tax returns have not been fil ed.

On August 19, 2004, respondent’s Appeals Ofice (Appeals
O fice) sent petitioner a “Notice of Determ nation Concerni ng
Your Request for Relief under the Equitable Relief Provision of
Section 6015(f)” (notice of determnation). 1In the notice of
determ nation, the Appeals Ofice denied petitioner relief under
section 6015(f) with respect to, inter alia, taxable years 1988
t hrough 1997 and 2000. The notice of determnation stated in
pertinent part:

W re witing to tell you that we’ve nade a deci sion

about your February 28, 2002 request for innocent

spouse relief under Section 6015(f) of the Internal
Revenue Code. * * *
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W’ ve determ ned that, for the above tax years we
cannot allow your request. It has been determ ned that
you do not neet the statutory criteria for granting of
t he i nnocent spouse relief. * * *

An attachnment to the notice of determnation stated in pertinent
part:
SUMVARY/ RECOVIVENDATI ON

| s the taxpayer entitled to i nnocent spouse relief
under the provisions of IRC Section 6015(f)?

No. It has been determ ned that the taxpayer is not
entitled to equitable relief under the provisions of
Section 6015(f). Since the representative has ex-
pressed a desire to litigate this case it is recom
mended that a statutory notice of claimdisallowance be
i ssued.

ADM NI STRATI VE

A rel ated CDP case has been cl osed separately. The
out cone of that case has no bearing on this innocent
spouse cl aim

BACKGROUND

Cynthia Beatty was born on June 6, 1955. She attended
Dul aney Val | ey hi gh school, and obtained an associ ate
degree fromVilla Julie College in 1975. Ms. Beatty
wor ked as a nedi cal secretary for Washi ngton Hospita
Center in Washington, D.C. from 1975 to 1980. From
1981 to approxinately 1990, Ms. Beatty was a full-tine
homenmeker and assi sted her husband with his deejay

busi ness (carrying equi pnment, pulling records, attend-
ing shows, etc.) From 1990 until the summer of 1998,
Ms. Beatty was a full-tinme honemaker. |In the sumrer
of 1998, she obtained seasonal enploynent (Muy through
August) as a bartender with “BJ’'s South” in Ocean City,
Maryl and. The follow ng sumrer (1999), Ms. Beatty
obt ai ned seasonal enpl oynent as a hostess for The

Tw nings, a restaurant in Ccean City, Maryland. She
returned to this position during the summers of 2000
and 2001. None of Ms. Beatty' s enploynent positions

i nvol ved financial responsibilities beyond basic cash-
ier duties.
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Ms. Beatty nmet her husband, M chael Beatty, in 1974 in
Cockeysville, Maryland, at a restaurant where M.
Beatty was working as a manager. |In 1976, M. Beatty
was transferred to Prince George’s County, Maryland,
and purchased a house. Shortly thereafter, Ms. Beatty
nmoved in. They married in 1978. Fromthe begi nning of
their marriage, Ms. Beatty had no invol venent in the
famly finances. She did not have or maintain checking
accounts in her nanme. She did not discuss the famly
expenses with her husband; and was not involved in any

financial decisions. |In 1977, prior to their marriage,
M. Beatty purchased a deli and bakery busi ness, which
he incorporated as “MKB Donut and Deli, Inc.” He

financed the business with an SBA loan. As a result of
rapid growt h and poor nanagenent, M. Beatty fel

behi nd on his w thhol ding tax obligations, and soon
found hinself facing federal tax liens and foreclo-
sures. M. Beatty's business filed for bankruptcy
protection in 1980. He eventually | ost everything.

Having | ost his business and all of his savings, M.
Beatty was left |looking for a way to support hinself
and his wife. A friend that was opening a bar in Ccean
Cty, Maryland, offered to pay M. Beatty to hel p get
the place in order in tinme for Menorial Day weekend
(1981). M. Beatty agreed and he and his wife rented a
roomin Ccean City for $35 a night. Wen M. Beatty
arrived at the bar, he |learned that the bar was not
permtted to have live entertainment. M. Beatty
offered to provide deejay services during the busy
hol i day weekend. His friend accepted, and what was
intended to be a one-tinme “gig” turned into a new job
that |asted the summer of 1981. Ms. Beatty helped in
any way she could, fromcarrying equi pnent and pulling
records, to doing her husband's |laundry and getting him
ready for each night. This continued until Septenber
1981. As a result of his summer engagenent, M. Beatty
obtained jobs with various colleges in Maryl and and
Pennsyl vania, as well as sonme bars and nightclubs in
the Baltinore nmetropolitan area. At this point, the
bank had forecl osed on the house purchased by M.
Beatty in 1976. The Beatty' s packed up their bel ong-
ings and noved into a smaller apartnment in
Cockeysville, Maryland. Again, M. Beatty handl ed al
the financial aspects of the relationship, including

t he apartnent application process, paying the rent,
payi ng househol d.
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During this time, Ms. Beatty was not aware that her
husband was not filing federal or state incone tax
returns. She had no reason to inquire about the fi-
nances, and al ways assuned that her husband was han-
dling everything. |[|f she inquired about any particul ar
financial issue, M. Beatty always told her not to
worry about anything, that he had everything under
control. M. Beatty would give her noney when she
needed it to buy groceries or other m scell aneous
itenms. She never reviewed any correspondence or spoke
wi th, any governnment agents or tax professionals about
her husband’s financial problens. She never negoti ated
her husbands’s busi ness contracts, accepted paynent
from peopl e he worked for, or discussed the business

fi nances.

In April 1993, the Beattys noved into a townhouse in
Ccean City, Maryland. M. Beatty told Ms. Beatty that
they owned the property, and Ms. Beatty went about
fixing it up as necessary. |In fact, M. Beatty had
negoti ated with soneone for whom he worked on a regul ar
basis to rent the property with an option to buy.
Approxi mately 3 years later, the Beatty purchased the
property. M. Beatty explained to Ms. Beatty that she
just needed to sign the papers to make their ownership
“official.”

The Beattys did not maintain joint bank accounts. The
Beattys’ vacations have been limted to short trips to
nearby | ocations, which they can drive to and stay a
few days in an inexpensive hotel. Their only vehicle
is a 1996 Chevy conversion van, which is owned by M.
Beatty. They do not drive luxury vehicles, do not have
any investnents, do not have life insurance policies,
and do not maintain any saving or retirenment accounts.
They do not own expensive artwork or collectibles, or
live an extravagant |lifestyle. Ms. Beatty has no

i dea, even today, how much her husband is earning, or

t he anbunt of his business expenses. She does not know
the cost of nonthly househol d expenses.

In 1999, M. Beatty was charged with willful failure to
file state incone tax returns for 1995, 1996 and 1997.
He pled guilty on May 8, 2000. On Septenber 8, 2000,
he was sentenced to 5 years on each count, with the
entire sentence suspended, and 5 years supervised
probation. As a condition of his probation M. Beatty
was required to file all federal and state tax returns
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for the years 1995 through 1999, and all future tax
returns. Shortly thereafter, the State of Maryl and
contacted M. Beatty’ s counsel and insisted that re-
turns be filed for years beginning in 1988. M. Beatty
and his accountant, Eric Vinson, inmedi ately began

wor ki ng on the returns, using whatever records they
could gather as well as estimated net inconme figures
provided by the Ofice of the Conptroller. Wen the
returns were prepared, M. Vinson told Ms. Beatty to
sign where indicated. He did not explain that, by
signing the returns, she would be responsible for half
of the taxes due. Having been present at her husband’s
sentenci ng, and having heard the stern warning fromthe
court that, if these returns were not filed, her hus-
band woul d be going to jail, Ms. Beatty signed what -
ever was put in front of her.

The tax due for the years at issue are * * * solely the
result of M. Beatty's incone. |In 1998, Ms. Beatty
earned $4, 187, and had federal income tax of $164

wi thhel d by her enployer. 1In 1999, Ms. Beatty earned
$4, 387, and had federal inconme tax of $366 wi thheld by
her enployer. Had she been advised to elect “married
filing separately” filing status, she would have had no
taxabl e income. Prior to 1998, Ms. Beatty did not
wor k out side the hone.

Ms. Beatty was adjudi cated bankrupt under Chapter 7 on
January 23, 2001. The returns were signed after that
on Novenber 6, 2001. M. Beatty was in bankruptcy
previously. At the time the returns were signed,

nei ther had sufficient credit to allow themto borrow
the funds needed to pay the taxes.

* * * * * * *

Revenue Procedure 2000-15 as anplified by the provi-
sions of Revenue Procedure 2003-61 provides a list of

el emrents to be devel oped to determ ne the extent, if
any of relief to be granted under these innocent spouse
provisions. * * * The nmerits and circunstances of each
case wll dictate the weight assigned to each factor in
reaching a decision to grant or reject innocent spouse
relief.

Di vorced, separated or living apart for at |east 12
nmont hs when claimis filed
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This condition is not met. M. & Ms. Beatty are not
di vorced or separated. They lived together during the
years under consideration and are still living to-
gether. Ms. Beatty filed delinquent returns with her
husband i n Novenber of 2001

Paynment of the tax liabilities would cause hardship

Econom c hardship is defined as: the paynment of the
tax would nmake it inpossible to neet your basic |iving
expenses for housing, clothing, food, transportation
medi cal etc. Reasonable belief that tax would be paid.
M. Beatty is self-enployed, yearly household incone
fluctuates to sonme extent. Current expense information
was gathered froman interview as well as froma check
spread perfornmed using 2000 bank records. |Incone
information was derived fromtax returns filed for

2001. (The nost recent return filed) Conparison of
nmont hl y househol d i ncome to nonthly basic |iving ex-
penses indicates that the Beattys are having financi al
difficulties. This is also evident fromthe bankrupt-
cies that have been filed. The question is not whether
hardshi p exists, but whether a hardship will be created
i f innocent spouse relief is not granted. In this
case, hardship already exists and will continue to
exi st whether or not relief is granted to Ms. Beatty.

The two still live in the sane household so even if
[she] is relieved, M. Beatty' s liability will inpact
on the famly’'s ability to pay personal |iving ex-

penses. This condition is not net.
Attribution

Ms. Beatty's attorney states that having heard the
stern warning fromthe court that if returns were not
filed her husband would go to jail, Ms. Beatty signed
what ever was placed in front of her. She contends that
this caused Ms. Beatty to do sonething she woul dn’t
ordinarily have done. The liability is solely attrib-
utable to M. Beatty’'s incone and Ms. Beatty did not
receive a significant benefit fromthe unpaid taxes
beyond that of mnimal |iving expenses. The underpay-
ments of tax are attributed to M. Beatty. The tax-
payer alone did not have sufficient incone to require
her to file a return. The tax liabilities rest solely
with M. Beatty for failure to file tinely returns and
to pay his incone tax annually.



Marital Abuse

| f abuse does not rise to the |evel duress, then the
el ecting spouse’s level of influence wwth respect to
t he unpai d tax nust be eval uated.

There have not been any clains of marital abuse.

The representative explained that duress is the nost
conpel ling reason for requesting equitable relief.

Ms. Beatty would not have signed joint tax returns
with her husband if she had not heard the judge order
returns to be filed. She feared that her husband woul d
go to jail if she did not sign the returns presented to
her. Ms. Beatty did not have a filing obligation of
her own because she had w t hhol di ngs from her paycheck
to nore than cover any taxes due on her own incone.

She certainly would not have filed jointly if she had
understood the ram fications.

Ms. Beatty signed the tax returns under duress. The
returns may be invalid joint return.

Joint Returns: Joint and Several Liability: Duress,
fraud or m srepresentation

Awife was liable for tax on a joint return where the
evidence failed to show that she was unwilling to sign
the return or that her husband nmade her sign the return
under threat of force. Fear alone is insufficient to
prove duress.

Al though it is unfortunate that Ms. Beatty was not
aware of and was not informed of her options, ignorance
of the lawis no excuse. Ms. Beatty cannot be re-
lieved of her joint liability sinply because she didn't
know the tax laws. 1In order for duress to be a factor,
Ms. Beatty would have to show that she had no choice
and that she was reluctant to sign a joint return. In
this case, Ms. Beatty did have a choice. She could
have filed separately whether or not she realized it at
the time. Further, she was not reluctant to sign the
joint returns. |In fact, she was eager to do whatever
was asked of her at the tine. No one forced Ms.
Beatty to sign joint tax returns against her wll.
Duress did not occur and is not a factor to consider in
this case.
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Reasonabl e belief that the tax woul d be paid:

Ms. Beatty states that she did not review the returns
and had no idea of the anmount of taxes due, if any.
Since Ms. Beatty signed the returns w thout | ooking at
any of the figures, she had no information to nmake the
determ nation as to whether the taxes could be paid or
not. Ms. Beatty and her attorney nmentioned on nuner-
ous occasions that she just signed w thout questioning
because she believed her husband would go to jail if
she didn’t sign. There was no thought given at that
point intime as to whether or not the taxes would be
paid. Therefore, there was no belief that the taxes
woul d be pai d.

Non-requesti ng spouse’s | egal obligation to pay

A stipulation in the property settlenent or a decree of
di vorce nust be evidenced that requires the non el ect-
i ng spouse to assune responsibility for the unpaid

i ncone taxes for the periods at issue. Since the
parties are still married and living together a nmarital
agreenent such as this does not exist.

Know edge

She signed the joint tax returns because her husband
was under court order to file returns with both the
State of Maryland and the federal governnment. He was
charged with willful failure to file tax returns by the
State. In order to receive a reduced sentence, he was
required to file all returns or face a substantial jail
sentence. Ms. Beatty was not involved in the tax
preparation process. Returns were prepared using
extrapol ati ons and estimates conputed by the State of
Maryl and. M. Beatty had sonme docunentation for busi-
ness expenses but was not very good at keeping the
docunentation. Wen the returns were conpleted, M.
and Ms. Beatty went to the CPA's office. She did not
review or question the returns and signed them

Significant Benefit

O her than usual and customary |iving expenses there is
no evidence to indicate that you derived a significant
benefit fromthe failure to report these sources of
incone. The Beatty’'s did not |ive extravagantly or
take trips, they didn't have any investnents, life

i nsurance, savings, or anything else of value to show
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for the noney earned. Wen Ms. Beatty becane aware of
t he amount of noney her husband earned, she couldn’'t
under st and where the funds went. She then found out

t hat her husband had a problemw th Keno ganbling. He
| ost their noney and then becane involved with | oan
sharks to fund his addiction. Oher than customary
basic living expenses the taxpayer did not derive a
significant benefit fromthe unpaid federal incone

t axes.

DETERM NATI ON

We |l ook to the court case of Alice Berger, et al. v.
Comm ssioner T.C. Meno. 1996-76, 71 TCM 2160. Alice
Berger asserts that the Chancery Court ordered her to
sign the 1988 return and that she signed it because she
bel i eved she had no choice and was afraid of the “con-
sequences” of defying a court order. Although she
signed the return at the courthouse, she does not
appear to have been signed it before a judge who was

t hreat eni ng i nproper or oppressive “consequences
against her. Alice Berger did not testify that the
Chancery Court had threatened “consequences” directly
to her. This court case denonstrates that signing a
return at the order of a Court because one is afraid of
the “consequences” of defying a court order does not
equal a showi ng of abuse of discretion or theat of

i nproper sanction sufficient to invalidate the return.
In Ms. Beatty’'s case, the court didn't even ask her to
sign returns. The court didn't abuse its authority and
did not force Ms. Beatty to sign joint tax returns.

Anot her court case of interest is Hazel Stanley v.
Comm 45 TC 555. Ms. Stanley’s husband was very

dom neering and sonetines violent. She would go al ong
with her husband in many situations sinply to avoid
conflict. Ms. Stanley signed joint returns as di-
rected by her husband. However, she failed to denon-
strate that she did so unwillingly and was found to be
jointly liable. Ms. Beatty does not claimany undue

i nfluence from her husband; however the inportant point
to note in this case is the “wllingness” to file
jointly. Like Ms. Stanley, Ms. Beatty has not denon-
strated that she filed unwillingly.

Al though it is unfortunate that Ms. Beatty was not
aware of and was not informed of her options, ignorance
of the lawis no excuse. Ms. Beatty cannot be re-
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lieved of her joint liability sinply because she didn't
know the tax | aws and their inpact on her.

The taxpayer had conpl ete awareness of the bal ances due
when the returns were filed. She was well aware that
the famly did not have the funds to pay the tax. She
did not have a reasonable belief that the taxes would
be paid. It has been established that the taxpayer’s
do not qualify for econom c hardship. The representa-
tive had made reference to a substantial ganbling debt
that she insists causes econon c hardship. However she
has failed to submt docunentation of such an expense.

The taxpayers still reside together as a married cou-
ple. Abuse is not a factor. The taxpayer clains that
the I evel of duress caused by this situation nerits

i nnocent spouse relief. This is a msnoner as ex-

pl ai ned. The cunul ative effect of the devel opnent of
these equitable relief elenents clearly denonstrates
that the taxpayer does not qualify for innocent spouse
relief under the provisions of I RC Section 6015(f).

CONCLUSI ON

Since the taxpayer will not execute a form870-1S and

has expressed her intention to litigate this matter

there remains no alternative but to recommend that a

statutory notice of claimdisallowance be issued.

[ Reproduced literally.]

On Decenber 29, 2004, petitioner and M. Beatty refinanced
the nortgage | oan on the house in which they resided. Around
January 4, 2005, petitioner and M. Beatty used funds that they
received fromthat refinancing to make a $151, 423.56 paynent to
the IRS with respect to the unpaid liabilities for the taxable
years 1998 and 1999. After the refinancing of the nortgage |oan
on their house, petitioner and M. Beatty had no equity in that

house and were required to nake a nonthly nortgage | oan paynent

of $3, 400.
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During 2004, petitioner received $12,906 as an enpl oyee of
RIG Inc., as well as $1,274 in unenpl oynent conpensation. On
January 6, 2006, petitioner filed |ate a Federal return for her
t axabl e year 2004 (2004 return) that showed a $2 refund due.

On January 6, 2006, petitioner submtted to respondent Form
433-A, Collection Information Statenent for Wage Earners and
Sel f - Enpl oyed I ndividuals (Form 433-A). That form contained
several sections identified as section 1 through 9. 1In section 2
of Form 433-A that petitioner submtted to respondent (peti-
tioner’s Form 433-A), petitioner did not respond to a question
relating to whether she or M. Beatty was sel f-enpl oyed or
operated a business, although she indicated in section 3 of that
formthat she was unenployed. 1In section 3 of petitioner’s Form
433- A, petitioner did not indicate whether M. Beatty was em
pl oyed.

In section 5 of petitioner’s Form 433-A, petitioner indi-
cated that she (1) maintained a checking account with a $200
account bal ance, (2) had $50 cash on hand, (3) had a credit card
bal ance of $400, (4) owed $4,700 with respect to an equity line
of credit, and (5) had $400 of credit available to her.

In sections 5 and 6 of petitioner’s Form 433-A, petitioner
provi ded the responses indicated to the foll ow ng questions:

16. LIFE INSURANCE. Do you have life insurance with a
cash value? ® No 0O Yes

* * * * * * *
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17a. Are there any garnishnments agai nst your wages?
® No O Yes

* * * * * * *

17b. Are there any judgnents against you? ®= No 0O Yes

* * * * * * *

17d. Did you ever file bankruptcy? O No ® Yes

| f yes, date filed 9/14/2000 Date di scharged
12/ 27/ 2000

17e. In the past 10 years did you transfer any assets
out of your nane for less than their actual val ue?
® No O Yes

* * * * * * *

17f. Do you anticipate any increase in household incone
in the next two years? O No & Yes

If yes, why will the inconme increase? | hope to
find seasonal enpl oynent * * *

How much will it increase? $ 2?2?22 In 2004, |
earned $12, 906

179. Are you a beneficiary of a trust or estate?
X No O Yes

* * * * * * *

17h. Are you a participant in a profit sharing plan?
® No O Yes

In section 7 of petitioner’s Form 433-A, petitioner indi-
cated that she owned (1) a 2005 Jeep Liberty valued at $18, 785
with respect to which there was a $23, 000 out standi ng | oan
bal ance and (2) two vehicles, neither of which had any value. 1In

section 7 of petitioner’s Form433-A, petitioner also indicated
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that in 1991 she purchased real estate in Ccean Gty for

$130, 000, that the current value of that real estate was

$500, 000, and that there was a $450, 000 out standi ng nortgage | oan
wWth respect to that real estate, which was required to be paid
in full in 2035.

In section 7 of petitioner’s Form 433-A, petitioner indi-
cated that she had personal assets valued at $6, 000.

Section 9 of Form 433-A listed various incone itens and
various living expense itens. Wth respect to the incone itens
listed in that section, petitioner stated that she was unem
pl oyed. Wth respect to the expense itens listed in section 9 of
Form 433- A, petitioner indicated that she had total nonthly
Iiving expenses of $4,003, consisting of $3,600 of nonthly
expenses for housing and utilities and $403 of nonthly expenses
for food, clothing, housekeeping supplies, and personal care
product s.

OPI NI ON
We review respondent’s denial of relief under section

6015(f) for abuse of discretion. Butler v. Conm ssioner, 114

T.C. 276, 292 (2000). Respondent’s denial of such relief consti-
tutes an abuse of discretion if such denial was arbitrary,

capricious, or wthout sound basis in fact or |aw. Wodral v.

Comm ssioner, 112 T.C. 19, 23 (1999). The question whet her

respondent’ s denial of relief under section 6015(f) was arbi -
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trary, capricious, or wthout sound basis in fact is a question

of fact. Cheshire v. Comm ssioner, 115 T.C 183, 197-198 (2000),
affd. 282 F.3d 326 (5th Cir. 2002).

Petitioner bears the burden of proving that respondent
abused respondent’s discretion in denying her relief under

section 6015(f). See Jonson v. Conm ssioner, 118 T.C 106, 125

(2002), affd. 353 F.3d 1181 (10th Gr. 2003). That this case was
subm tted under Rule 122 does not change that burden or the

effect of a failure of proof. See Rule 122(b); Borchers v.

Commi ssioner, 95 T.C. 82, 91 (1990), affd. 943 F.2d 22 (8th Cr

1991).

Section 6015(f) grants respondent discretion to relieve an
i ndi vidual who files a joint return fromjoint and several
l[iability with respect to that return. That section provides:

SEC. 6015. RELIEF FROM JO NT AND SEVERAL LI ABILITY ON
JO NT RETURN.

* * * * * * *

(f) Equitable Relief.--Under procedures prescribed
by the Secretary, if--

(1) taking into account all the facts
and circunstances, it is inequitable to hold

the individual liable for any unpaid tax or
any deficiency (or any portion of either);
and

(2) relief is not available to such individ-
ual under subsection (b) or (c),

the Secretary may relieve such individual of such
liability.
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In the instant case, the parties agree that relief is not
avail able to petitioner under section 6015(b) or (c), thereby
sati sfying section 6015(f)(2). They di sagree over whether
petitioner is entitled to relief under section 6015(f).

As directed by section 6015(f), respondent has prescribed
procedures in Rev. Proc. 2003-61, 2003-2 C.B. 296 (Revenue
Procedure 2003-61)2 that are to be used in determ ning whether it
woul d be inequitable to find the requesting spouse liable for
part or all of the liability in question. Section 4.01 of
Revenue Procedure 2003-61 lists seven conditions (threshold
condi tions) which nust be satisfied before the IRS will consider
a request for relief under section 6015(f). |In the instant case,
respondent concedes that those conditions are satisfied. Were,
as here, the requesting spouse satisfies the threshold condi -
tions, section 4.01 of Revenue Procedure 2003-61 provides that a
requesti ng spouse nmay be relieved under section 6015(f) of all or
part of the liability in question if, taking into account all the

facts and circunstances, respondent determnes that it would be

2\ note that Revenue Procedure 2003-61 superseded Rev.
Proc. 2000-15, 2000-1 C. B. 447. Revenue Procedure 2003-61 is
effective for requests for relief under sec. 6015(f) which were
filed on or after Nov. 1, 2003, and for requests for such relief
whi ch were pendi ng on, and for which no prelimnary determ nation
| etter had been issued as of, that date. Rev. Proc. 2003-61
sec. 7, 2003-2 C.B. at 299. Revenue Procedure 2003-61 is appli-
cable in the instant case. That is because as of Nov. 1, 2003,
no prelimnary determnation |etter had been issued to petitioner
Wi th respect to petitioner’s request for relief under sec.
6015(f), and that request was still pending.
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inequitable to hold the requesting spouse liable for such liabil-
ity.

Where, as here, the requesting spouse satisfies the thresh-
old conditions, section 4.02(1) of Revenue Procedure 2003-61 sets
forth the circunstances under which respondent ordinarily wll
grant relief to that spouse under section 6015(f) in a case, like
the instant case, where a liability is reported in a joint return
but not paid. Petitioner concedes that she does not qualify for
relief under section 4.02(1) of Revenue Procedure 2003-61
| nstead, she relies on section 4.03 of that revenue procedure in
support of her claimfor relief under section 6015(f).

Section 4.03 of Revenue Procedure 2003-61 provides a |list of
factors which respondent is to take into account in considering
whet her to grant an individual relief under section 6015(f). No
single factor is to be determnative in any particul ar case; al
factors are to be considered and wei ghed appropriately; and the
list of factors is not intended to be exhaustive. Rev. Proc.
2003-61, sec. 4.03, 2003-2 C. B. at 298.

As pertinent here, section 4.03(2)(a) of Revenue Procedure
2003-61 sets forth the followng factors which are to be consid-
ered and wei ghed appropriately:

(i) Marital status. Wether the requesting spouse

is separated (whether legally separated or |iving
apart) or divorced fromthe nonrequesting spouse. * * *

(11) Econom c hardship. Wether the requesting
spouse woul d suffer econom c hardship (wthin the
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meani ng of section 4.02(1)(c) of this revenue proce-
dure) if the Service does not grant relief fromthe
inconme tax liability.

(1i1) Know edge or reason to know.

(A) Underpaynent cases. In the case of an incone
tax liability that was properly reported but not paid,
whet her the requesting spouse did not know and had no
reason to know that the nonrequesting spouse woul d not
pay the incone tax liability.

* * * * * * *

(C Reason to know. For purposes of (A * * *
above, in determ ning whether the requesting spouse had
reason to know, the Service will consider the request-
i ng spouse’s | evel of education, any deceit or evasive-
ness of the nonrequesting spouse, the requesting
spouse’ s degree of involvenent in the activity generat -
ing the inconme tax liability, the requesting spouse’s
i nvol venent in business and househol d financial mat-
ters, the requesting spouse’s business or financial
expertise, and any | avish or unusual expenditures
conpared with past spending |evels.

(iv) Nonrequesting spouse’s legal obligation.
Whet her the nonrequesting spouse has a | egal obligation
to pay the outstanding inconme tax liability pursuant to
a divorce decree or agreenent. * * *

(v) Significant Benefit. Whether the requesting
spouse received significant benefit (beyond nornal
support) fromthe unpaid incone tax liability or item
giving rise to the deficiency. See Treas. Reg.

81. 6015-2(d).

(vi) Conpliance with incone tax laws. Wether the
requesti ng spouse has nade a good faith effort to
conply with incone tax laws in the taxable years fol-
| ow ng the taxable year or years to which the request
for relief relates.

(We shall hereinafter refer to the factors set forth in section
4.03(2)(a) (i), (i), (iiit), (iv), (v), and (vi) of Revenue

Procedure 2003-61 as the marital status factor, the econonc
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hardship factor, the know edge or reason to know factor, the
| egal obligation factor, the significant benefit factor, and the
tax | aw conpliance factor, respectively.)

Section 4.03(2)(b) of Revenue Procedure 2003-61 sets forth
the followng factors which, if present in a case, wll weigh in
favor of granting an individual relief under section 6015(f), but
wi |l not weigh against granting such relief if not present:

(i) Abuse. Wether the nonrequesting spouse
abused the requesting spouse. * * *

(i1) Mental or physical health. Wether the
requesti ng spouse was in poor nmental or physical health
on the date the requesting spouse signed the return or
at the tinme the requesting spouse requested relief.

The Service will consider the nature, extent, and
duration of illness when weighing this factor.

(We shall hereinafter refer to the factors set forth in section
4.03(2)(b) (i) and (ii) as the abuse factor and the nental or
physi cal health factor, respectively.)

Before turning to the factors set forth in section
4.03(2)(a) and (b) of Revenue Procedure 2003-61, we address
respondent’s position that, in determ ning whether petitioner is
entitled to relief under section 6015(f), we should consider only
respondent’s admnistrative record wwth respect to petitioner’s
taxabl e years at issue. W stated our position on that issue in

Ew ng v. Comm ssioner, 122 T.C. 32 (2004). 1In Ewing, we held

that our determ nation of whether a taxpayer is entitled to

relief under section 6015(f) “is made in a trial de novo and is
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not limted to matter contained in respondent’s adm nistrative
record”. |d. at 44. Respondent urges us to reconsider that
position since the United States Court of Appeals for the Ninth
Circuit vacated our decision in Ewmng on jurisdictional grounds.?

See Comm ssioner v. Ewing, 439 F.3d 1009 (9th G r. 2006), revg.

118 T.C. 494 (2002), vacating 122 T.C 32 (2004).

Assum ng arguendo that we were to accept respondent’s
position that, in determ ning whether petitioner is entitled to
relief under section 6015(f), we should consider only respon-
dent’s admnistrative record wwth respect to petitioner’s taxable
years at issue, on the record before us, we find that petitioner
has carried her burden of show ng that respondent abused respon-
dent’s discretion in denying her such relief with respect to the
unpaid liabilities for the years at issue.* W turn nowto the

factors set forth in section 4.03(2)(a) of Revenue Procedure

3In further support of respondent’s position that, in deter-
m ni ng whether petitioner is entitled to relief under sec.
6015(f), we should consider only respondent’s adm nistrative
record with respect to petitioner’s taxable years at issue,
respondent relies on Robinette v. Conmm ssioner, 439 F.3d 455 (8th
Cr. 2006), revg. 123 T.C. 85 (2004), a case under sec. 6330.
The Court to which an appeal in this case would ordinarily lie is
the United States Court of Appeals for the Fourth Grcuit. W
are not bound by Robinette. See Golsen v. Conm ssioner, 54 T.C
742, 757 (1970), affd. 445 F.2d 985 (10th Cr. 1971).

41f, as we held in Ewing v. Comm ssioner, 122 T.C. 32
(2004), we were to consider in this case respondent’s adm nistra-
tive record with respect to petitioner’s taxable years at issue
as well as matters that the parties stipulated that are not part
of that adm nistrative record, our holding under sec. 6015(f)
woul d remain the sane.
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2003- 61 that support our finding.

Wth respect to the marital status factor set forth in
section 4.03(2)(a)(i) of that revenue procedure, the parties
agree on brief that that factor is neutral.

However, the notice of determnation stated in pertinent
part:

Di vorced, separated or living apart for at |east 12
mont hs when claimis filed

This condition is not met. M. & Ms. Beatty are not

di vorced or separated. They lived together during the

years under consideration and are still living to-

gether. * * *

As we understand it, the Appeals Ofice concluded in the
notice of determnation that the marital status factor weighed
agai nst granting petitioner relief under section 6015(f). W
reject that conclusion as unfounded. W agree with the parties’
position on brief, and we find, that the marital status factor is
neutral .

Wth respect to the econom c hardship factor set forth in

section 4.03(2)(a)(ii) of Revenue Procedure 2003-61,° petitioner

°I'n determ ning whether a requesting spouse will suffer
econom ¢ hardship, sec. 4.02(1)(c) of Revenue Procedure 2003-61
to which sec. 4.03(2)(a)(ii) of that revenue procedure refers,
requires reliance on rules simlar to those provided in sec.
301.6343-1(b)(4), Proced. & Adm n. Regs. Sec. 301.6343-1(b)(4),
Proced. & Adm n. Regs., generally provides that an individual
suffers an econom c hardship if the individual is unable to pay
his or her reasonable basic |iving expenses. Sec. 301.6343-
1(b)(4), Proced. & Adm n. Regs., provides, in pertinent part:

(continued. . .)
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argues that that factor weighs in favor of granting her relief
under section 6015(f). On brief, respondent contends that not
granting such relief will have no effect on petitioner’s economc

situation.®

5(...continued)

(1i) Information fromtaxpayer.--In determning a
reasonabl e anmount for basic |iving expenses the direc-
tor wll consider any information provided by the
t axpayer i ncl udi ng--

(A) The taxpayer's age, enploynent status and history,
ability to earn, nunber of dependents, and status as a
dependent of soneone el se;

(B) The anount reasonably necessary for food,
cl ot hing, housing (including utilities, home-owner
i nsurance, home-owner dues, and the |ike), nedical
expenses (including health insurance), transportation,
current tax paynents (including federal, state, and
| ocal ), alinony, child support, or other court-ordered
paynments, and expenses necessary to the taxpayer's
production of inconme (such as dues for a trade union or
pr of essi onal organi zation, or child care paynents which
all ow the taxpayer to be gainfully enployed);

(© The cost of living in the geographic area in
whi ch the taxpayer resides;

(D) The anount of property exenpt fromlevy which
is avail able to pay the taxpayer's expenses;

(E) Any extraordinary circunstances such as spe-
ci al education expenses, a nedical catastrophe, or
natural disaster; and

(F) Any other factor that the taxpayer clains
bears on econom c hardship and brings to the attention
of the director.

5On brief, respondent contends in pertinent part with
respect to the econom c hardship factor that petitioner

(continued. . .)
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However, the notice of determnation stated in pertinent

M. Beatty is self-enployed, yearly household incone
fluctuates to sonme extent. Current expense information
was gathered froman interview as well as froma check
spread perforned using 2000 bank records. Incone in-
formati on was derived fromtax returns filed for 2001.
(The nost recent return filed) Conparison of nonthly
househol d incone to nonthly basic |iving expenses indi-
cates that the Beattys are having financial difficul-
ties. This is also evident fromthe bankruptcies that
have been filed. The question is not whether hardship
exi sts, but whether a hardship will be created if inno-
cent spouse relief is not granted. |In this case, hard-
ship already exists and will continue to exist whether
or not relief is granted to Ms. Beatty. The two still
live in the same household so even if [she] is
relieved, M. Beatty's liability will inpact on the
famly' s ability to pay personal living expenses. This
condition is not nmet. |[Reproduced literally.]

As we understand it, the Appeals Ofice concluded in the

notice of determ nation that the econom ¢ hardship factor weighed

agai nst granting petitioner relief under section 6015(f) because

5C...continued)

provi ded respondent with no evidence of this economc
hardship. * * * \Whether she is jointly liable for the
incone tax or not does not affect her economc
situation: she does not have any econom c
responsibilities.

* * * * * * *

* * * Accordingly, petitioner will not experience
econom c hardship if relief is not granted. * * *

Respondent’s adm ni strative record with respect to

petitioner’s taxable years at issue belies respondent’s position
on brief about the econom c hardship factor. As quoted bel ow,
the notice of determ nation, which was based upon that record,

al so

belies that position.
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the Appeals Ofice's failure to grant such relief would not
“create” econom c hardshi p, since econom ¢ “hardshi p already
exists and wll continue to exist whether or not relief is
granted to Ms. Beatty.” W reject as unfounded the rationale
stated by the Appeals Ofice for its conclusion that the economc
hardshi p factor wei ghed agai nst granting petitioner relief under
section 6015(f). The Appeals Ofice inplicitly acknow edged in
the notice of determ nation that paynment of the unpaid liabili-
ties for the years at issue woul d cause even greater econom c
hardship than already existed.” W find that the econom ¢ hard-
ship factor weighs in favor of granting petitioner relief under
section 6015(f).

Wth respect to the know edge or reason to know factor set
forth in section 4.03(2)(a)(iii) of Revenue Procedure 2003-61
petitioner argues that she did not know and had no reason to know
that M. Beatty woul d not pay the tax shown due in each of the
respective joint returns for the years at issue and that there-

fore that factor weighs in favor of granting her relief under

'Addi tional facts not presented to the Appeals Ofice but
presented to the Court further support what the Appeals Ofice
inplicitly acknow edged. For exanple, on Dec. 29, 2004,
petitioner and M. Beatty refinanced the nortgage | oan on the
house in which they resided. On or about Jan. 4, 2005,
petitioner and M. Beatty used $151,423.56 of the funds that they
received fromthat refinancing to pay their unpaid liabilities
for 1998 and 1999. After the refinancing of the nortgage | oan on
their house, petitioner and M. Beatty had no equity in that
house and were required to nake a nonthly nortgage paynent of
$3, 400 on that refinanced | oan.



- 35 -
section 6015(f). Respondent disagrees.
The notice of determination stated in pertinent part:

Ms. Beatty states that she did not review the returns
and had no idea of the anmount of taxes due, if any.
Since Ms. Beatty signed the returns w thout | ooking at
any of the figures, she had no information to nmake the
determ nation as to whether the taxes could be paid or
not. Ms. Beatty and her attorney nmentioned on nuner-
ous occasions that she just signed w thout questioning
because she believed her husband would go to jail if
she didn’t sign. There was no thought given at that
point intime as to whether or not the taxes would be
paid. Therefore, there was no belief that the taxes
woul d be pai d.

I n support of her argunent that the know edge or reason to
know factor set forth in section 4.03(2)(a)(iii) of Revenue
Procedure 2003-61 weighs in favor of granting her relief under
section 6015(f), petitioner asserts:

Petitioner acknow edged in her responses set forth
on the Innocent Spouse Questionnaire * * * that she did
not review the returns prior to signing and therefore,
had no actual know edge of the tax reported on the
returns, or actual know edge that the tax reported
woul d not be paid. Petitioner further believed that,
based on the Beattys standard of |iving, they had very
little income and thus, had no reason to know that M.
Beatty woul d not pay, or be able to pay, the tax due.
* * * pPetitioner did not know that M. Beatty had a
| ong-tinme Keno ganbling problemor that he was spendi ng
significant suns betting on Keno and repaying high
interest rate advances to | oansharks. * * * Since M.
Beatty had been ordered by the court in his crimnal
proceedings to file his mssing returns, it was cer-
tainly reasonable for Petitioner to believe that M.
Beatty would ultimately pay the tax due.

In addition, Petitioner did not understand that
she was not required to file a return for nost of the
years at issue, or that she had the option of filing
separately for those years she was required to file
(1998, 1999 and 2000). Petitioner also did not under-
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stand that she would be liable for any tax owed on M.
Beatty's sel f-enpl oynent incone. * * * M. Beatty’'s
accountant, M. Vinson, told Agent Renshaw that “he
didn’t think about any inpact on Ms. Beatty when re-
turns were prepared and filed. He didn't explain the
inplications of filing jointly or notify them|[the
Beattys] that they had a choice. He figured they did-
n't have any assets anyway so he didn't give it any
thought.” In this regard, Petitioner is simlar to the
t axpayer in Washington v. Comm ssioner, 120 T.C. 137
(2003) .8 [ Reproduced literally.]

We turn first to petitioner’s reliance on Washi ngton v.

Commi ssi oner, 120 T.C. 137 (2003).° 1In Washington, the taxpayer

took the position that she relied on her spouse to pay the tax
shown due in the return in question and that she believed that
her spouse woul d pay such tax. |In contrast, in the instant case,

petitioner took the position before the IRS, and takes the posi-

8Despite the above-quoted assertions of petitioner, she
acknow edges on brief that

i gnorance of the | aw does not excuse a spouse from
joint and several liability for tax due on a joint
return under 8 6013(d)(3). Petitioner further

acknow edges prior decisions of this court that charge
a taxpayer with constructive know edge of the

under paynent where the taxpayer signed the returns

w thout reviewing them and a duty to inquire “whether
such a tax shown due would be paid.” Sinon v.

Commi ssioner, T.C Menp. 2005-220 (and cases cited
therein); see also Weist [sic] v. Conm ssioner, T.C
Mermo. 2003-91

°ln support of her argunent that she did not know and had no
reason to know that M. Beatty would not pay the tax shown due in
each of the respective joint returns for the years at issue,
petitioner also cites Keitz v. Conm ssioner, T.C Meno. 2004-74,
and Levy v. Conm ssioner, T.C Menpo. 2005-92. W find those
cases to be materially distinguishable fromthe instant case and
petitioner’s reliance on themto be m spl aced.
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tion before the Court, that at the tinme she signed each of the
respective joint returns for the years at issue (1) she did not
know t hat each such return showed tax due, and (2) therefore she
did not know at that tine that M. Beatty would not pay such tax.

On the record before us, we find Washi ngton v. Commi SSi oner,

supra, to be materially distinguishable fromthe instant case and
petitioner’s reliance on that case to be m spl aced.

We address now whet her petitioner has carried her burden of
establishing that the knowl edge or reason to know factor weighs
in favor of granting relief. |In support of her position for
relief under section 6015(f), petitioner chose to present her
case to the IRS and to the Court by claimng that she did not
know that there was a tax shown due in each of the respective
joint returns for the years at issue. Petitioner nust bear the
consequences of that choice. Assum ng arguendo that we were to
accept petitioner’s contention that she did not know that each of
the joint returns for the years at issue showed tax due, on the
record before us, we find that, by signing each such return,
petitioner is charged with constructive knowl edge of, inter alia,

the tax shown due therein. See Park v. Commi ssioner, 25 F.3d

1289, 1299 (5th Gr. 1994), affg. T.C. Meno. 1993-252; see al so

Hayman v. Conmi ssioner, 992 F.2d 1256, 1262 (2d Cir. 1993), affg.

T.C. Meno. 1992-228. W further find that petitioner should have

i nqui red about whether the tax shown due in each of the joint
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returns for the years at issue, as to which she had constructive
know edge, would be paid. It would be inequitable to allow
petitioner to turn a blind eye to the tax shown due in each such
return. The anount of such tax was | arge enough as to put peti-
tioner on notice that further inquiry should be made as to
whet her it would be paid. She failed to do so. Petitioner thus
failed to present any evidence to the IRS and to the Court with
respect to whether the tax shown due in each of the respective
joint returns for the years at issue would be paid. W find that
t he know edge or reason to know factor wei ghs agai nst granting
petitioner relief under section 6015(f).

Wth respect to the legal obligation factor set forth in
section 4.03(2)(a)(iv) of Revenue Procedure 2003-61, the parties
agree on brief that that factor is neutral.

However, the notice of determnation stated in pertinent
part:

Non-requesti ng spouse’s | egal obligation to pay

A stipulation in the property settlenent or a decree of

di vorce nust be evidenced that requires the non el ect-

i ng spouse to assune responsibility for the unpaid

inconme taxes for the periods at issue. Since the par-

ties are still married and living together a marital

agreenent such as this does not exist.

As we understand it, the Appeals Ofice concluded in the
notice of determnation that the | egal obligation factor weighed

agai nst granting petitioner relief under section 6015(f). W

reject that conclusion as unfounded. W agree with the parties’
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position on brief, and we find, that the | egal obligation factor
is neutral.

Wth respect to the significant benefit factor set forth in
section 4.03(2)(a)(v) of Revenue Procedure 2003-61, petitioner
argues that that factor weighs in favor of granting her relief
under section 6015(f). On brief, respondent argues that the
significant benefit factor is neutral.

The notice of determination stated in pertinent part:

O her than usual and customary |iving expenses there is

no evidence to indicate that you derived a significant

benefit fromthe failure to report these sources of

incone. The Beatty’'s did not |ive extravagantly or

take trips, they didn’t have any investnents, life

i nsurance, savings, or anything else of value to show

for the noney earned. Wen Ms. Beatty becane aware of

t he anobunt of noney her husband earned, she coul dn’t

under stand where the funds went. She then found out

t hat her husband had a problemw th Keno ganbling. He

| ost their noney and then becane involved with | oan

sharks to fund his addiction. Oher than customary

basic living expenses the taxpayer did not derive a

significant benefit fromthe unpaid federal incone

taxes. |[Reproduced literally.]

As we understand it, although the Appeals O fice found in
the notice of determ nation that petitioner did not receive a
significant benefit fromthe failure to pay the unpaid liabili-
ties for the years at issue, ! that office did not conclude that
therefore the significant benefit factor weighed in favor of

granting petitioner relief under section 6015(f). W reject as

°0n brief, respondent agrees that petitioner did not
receive a significant benefit fromthe failure to pay the unpaid
liabilities for the taxable years at issue.
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unfounded the Appeals Ofice’'s failure to conclude in the notice
of determ nation that the significant benefit factor favored
granting petitioner such relief. Under cases where Revenue
Procedure 2003-61 is applicable, we consider the lack of signifi-
cant benefit by the taxpayer seeking relief fromjoint and sev-
eral liability to be a factor that favors granting relief under
section 6015(f).** W find that the significant benefit factor
wei ghs in favor of granting petitioner relief under section
6015(f).

Wth respect to the tax | aw conpliance factor set forth in
section 4.03(2)(a)(vi) of Revenue Procedure 2003-61, petitioner
argues that that factor weighs in favor of granting her relief
under section 6015(f). On brief, respondent asserts:

If the Court restricts itself to the adm nistrative

record then this factor favors petitioner. |If the

Court considers information outside of the adm nistra-

tive record then this factor wei ghs against relief.

[ Reproduced literally.]

The notice of determnation failed to address whet her peti -
tioner made a good faith effort to conply with the tax laws for

any of the taxable years followi ng the taxable years at issue.

However, respondent acknow edges on brief that petitioner “ap-

1See Magee v. Conmi ssioner, T.C Menp. 2005-263. W also
note that, based on cases deci ded under forner sec. 6013(e), we
consider the lack of significant benefit by the taxpayer seeking
relief fromjoint and several liability to be a factor that
favors granting relief under sec. 6015(f). Ferrarese v.
Comm ssioner, T.C Menp. 2002-249.
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pears to have been conpliant at the time the Notice of Determ na-
tion was issued.” W reject as unfounded the Appeals Ofice' s
failure to conclude in the notice of determnation that the tax
| aw conpliance factor favored granting petitioner relief under
section 6015(f).

After the Appeals Ofice issued the notice of determ nation,
petitioner failed to file tinmely her 2004 return that showed a $2
refund due. We find that petitioner’s failure to file tinmely her
2004 return wei ghs agai nst granting petitioner relief under
section 6015(f). However, given (1) that petitioner’s nonconpli -
ance is limted to only one delinquently filed return for 2004
that showed a refund due and (2) the other facts and circum
stances in the instant case, we further find that the tax | aw
conpliance factor is not a significant factor weighing against
relief in this case.

We turn nowto the factors set forth in section 4.03(2)(b)
of Revenue Procedure 2003-61. The parties agree, and we find,
that the abuse factor and the nental or physical health factor
set forth in section 4.03(2)(b)(i) and (ii), respectively, of
Revenue Procedure 2003-61 are neutral.

Based upon our exam nation of the entire record before us,
we find that petitioner has carried her burden of show ng that
respondent abused respondent’s discretion when the Appeals Ofice

determined in the notice of determnation to deny her relief
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under section 6015(f) with respect to the unpaid liabilities for
the years at issue.!?

We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing,

Deci sion will be entered

for petitioner.

2Qur finding is the sane regardl ess whether we linmt our
consideration to respondent’s adm ni strative record with respect
to petitioner’s taxable years at issue.



