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VEMORANDUM COPI NI ON
HAI NES, Judge: The matter is before the Court on the
parties’ cross-notions for partial sunmary judgnment pursuant to
Rule 121.! The issues to be decided are: (1) Wether the

parties agreed to a settlenment with respect to petitioner’s tax

1 Unless otherwise indicated, Rule references are to the
Tax Court Rules of Practice and Procedure, and section references
are to the Internal Revenue Code, as anended.
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years endi ng Septenber 30, 1994, 1995, and 1996 (years at issue);
and, if not, (2) whether the notice of deficiency? is barred
because it was nailed after the period of Iimtations on the
assessnent of taxes had expired.

The following facts are based upon the parties’ pleadings,
menor anda, and supporting docunents. See Rule 121(b). They are
stated solely for the purpose of deciding the parties’ cross-
nmotions for partial summary judgnment, and not as findings of fact
inthis case. Fed. R Cv. P. 52(a).

Backgr ound

Petitioner is a corporation with its principal place of
business in Fort Pierce, Florida. During the years at issue,
petitioner was the parent conpany of a consolidated group of
affiliated corporations engaged in various aspects of the citrus
i ndustry.

In 1991, petitioner agreed to purchase stock owned by R
W1 1liam Becker (M. Becker) in petitioner. One of the docunents

evi dencing the transaction, the Agreenent, dated March 15, 1991,

2 The notice of deficiency determ ned deficiencies for
petitioner’s tax years ending Sept. 30 for 1993, 1994, and 1995
rather than 1994, 1995, and 1996, which we are identifying as the
years at issue. In 1996, petitioner sustained a net operating
| oss, the amobunt of which is in dispute. Respondent’s denial of
a $5, 307,600 anortization deduction taken by petitioner in 1996
reduced the net operating loss but did not result in a deficiency
for that year. Rather, respondent’s determnation resulted in a
reduction in petitioner’s net operating |oss carryback from 1996,
resulting, inter alia, in reductions in the net operating | osses
in 1993 and 1995. See sec. 6501(h).
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provided, in part, that for a period of 3 years M. Becker would
not “directly or indirectly engage in the processing or sale of
citrus concentrate or fresh juices” (covenant not to conpete).

The total stated consideration for the transaction was
$23, 953,934 plus interest, payable over a period of 5 years. In
its Federal incone tax return for the tax year endi ng Septenber
30, 1996, petitioner deducted $5,307,600 as an anortization
expense. Respondent’s Exam nation Division disallowd the
anortization deduction in its entirety.

The case at bar was assigned to Appeals Oficer Neil Kaufman
(M. Kaufman) to see whether it could be adm nistratively
resolved. M. Kaufrman was al so assigned the case involving M.
Becker (the Becker case) in which the Exam nation D vision took
the position that $5, 307,600 was allocable to the covenant not to
conpete, resulting in M. Becker’s having to recogni ze $5, 307, 600
of ordinary incone in 1996. Terri N Beach (Ms. Beach) was M.
Kauf man’ s supervisor and held the position of Appeals Team
Manager .

The parties executed Form 872, Consent to Extend the Tine to
Assess Tax, extending the period of |imtations for the years at
i ssue to June 30, 2002. Shortly thereafter, Lawence Y. Leonard
(M. Leonard) undertook the representation of petitioner before
respondent’s Appeals Ofice (Appeals). M. Leonard was aware

that M. Kaufman had al so been assigned the Becker case.
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On April 8, 2002, M. Leonard, on behalf of petitioner,
wote a letter to M. Kaufman proposing, inter alia:

O the $5,307,600 which remains in dispute regarding the
covenant not to conpete signed by WIIliam Becker, 85% (or

$4, 511, 460) woul d be all owed as a deduction for the 1996
fiscal year. This would increase the net operating |oss for
1996. A net operating |loss carryback of $4,511, 460 woul d be
taken for the 1993 fiscal year.

On April 18, 2002, M. Kaufman wote a letter to M. Leonard
whi ch st at ed:

| have considered your settlenent proposal in your faxed
letter to ne of April 8, 2002. M response is as follows:

. | amwlling to allow 80% of the remaining
$5, 307, 000 (%4, 246, 000) as a deduction in the
1996 fiscal year

. | believe that the 1993 fiscal year is open only
under a |l oss carryback and thus the originally
cl ai med 1995 bad debt could not be clainmed in
t hat year.

. Unl ess the 1997 fiscal year |oss has already
been exam ned by the Exam nation D vision,
cannot allow anything at this tine. You may be
able to file a carryback subsequently.

. The rest of your proposal woul d be acceptabl e.
On May 28, 2002, M. Leonard wote a letter to M. Kaufman
encl osi ng duplicate executed Forns 872-A, Special Consent to
Extend the Tine to Assess Tax, which stated:

Encl osed pl ease find two executed Special Consent to Extend
the Time to Assess Tax. As we have discussed, it appears
that the sole issue inpeding our resolution of this matter
is the carryback of net operating loss from 1997 to 1995.
will forward to you within the next week nmy research which
indicates that the 1997 loss is required to be taken in 1995
if 1995 is an open year. This letter will also confirm our
di scussion that 1993 remains an open year for the purpose of
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net operating loss carryback. |If this information is
incorrect, please |let me know.

M. Leonard, on behalf of petitioner, signed Form 872-A on My
28, 2002, and M. Kaufman signed it on behalf of respondent on
May 29, 2002. The Form 872-A signed by the parties had not been
altered by any insertions, additions, or deletions. The |egal
effect of the Form 872-A signed by the parties is in dispute.
On June 4, 2002, respondent issued a notice of deficiency in
t he Becker case determ ning that M. Becker nust recognize
$5, 307,600 of ordinary income during the taxable year 1996.
On July 8, 2002, M. Leonard again wote M. Kaufman and
st at ed:
As we have discussed, ny client, Becker Hol di ng Corporation,
hereby accepts the proposal which you outlined in your Apri
18, 2002 letter. As | understand your proposal you wll:
(1) allow 80% of the remaining $5,307,000.00, to wt
$4, 246, 000. 00 as a deduction in the 1996 fiscal year.
This woul d increase the net operating | oss for 1996,
whi ch woul d be carried back to the 1993 fiscal year.
(2) allowa fuel tax credit for 1993 which was being
di sputed as a doubl e deduction, but which in fact was
not, in the amount of $87,467. 00.
(3) nmake no changes to tax years 1991 and 1992.
As we had al so di scussed, there remain issues outstanding
for the above stated tax periods, as well as tax period
endi ng 09/1997, with which we woul d request your assistance,

but which are not contingencies to the acceptance of your
pr oposal .

* * * * * * *

As you can see, ny clients would like to resol ve any
out standi ng i ssues for tax years 09/1991 t hrough 09/ 1997
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inclusive. * * * Please |et me know how you wi sh to proceed

regarding finalizing the details of Becker Hol ding

Corporation’s acceptance of the ternms of your April 18, 2002

letter. | look forward to working with you to finally

resol ve this issue.

On July 18, 2002, M. Kaufman notified M. Leonard that the
case could not be resolved on the terns set out in his April 18,
2002, letter.

On January 30, 2003, respondent issued a notice of
deficiency denying in full, inter alia, petitioner’s anortization
deduction of $5,307,600 taken in 1996. Petitioner filed a tinmely
petition with the Court on April 29, 2003, and respondent filed
an answer on June 25, 2003. The original petition did not set
out the statute of limtations as an affirmative defense.

On Cctober 7, 2003, petitioner filed a Mdtion for Leave to
File Amended Petition to include a statute of limtations defense
as well as a claimthat a settlenment had been reached with
Appeals. Petitioner’s Mdtion for Leave to File Anmended Petition
was granted by the Court, and the anmended petition was filed on
Oct ober 8, 2003.

Petitioner also filed on Cctober 7, 2003, a Mtion for
Summary Judgnent supported by a Menorandum of Authorities with
attached affidavits. Petitioner’s notion seeks judgnent that a

settl enent had been reached, or, in the alternative, that

respondent’s notice of deficiency, dated January 30, 2003, is
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barred because it was issued after expiration of the period of
[imtations for assessnent of taxes.

Respondent filed an Answer to Anended Petition on Novenber
14, 2003, and, on Novenber 26, 2003, filed a Mdtion for Partial
Summary Judgnent with supporting affidavits, seeking judgnent
that no settlement had been reached and that the notice of
deficiency was issued wwthin the period of limtations for the
assessnment of taxes and, therefore, was not barred.

The parties filed objections to each others’ notions.

Di scussi on

A decision on a notion for partial summary judgnent may be
rendered if the pleadings and other materials in the record show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law. Rule 121(b);

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994). The Court has considered the

pl eadi ngs and other materials in the record and concl udes that
there is no genuine issue of any material fact as it relates to
the cross-notions of the parties and that a deci sion nay be
rendered as a matter of |aw

| . Set t | enent

Petitioner contends that this case was settled by M.
Leonard and M. Kaufman prior to the issuance of the notice of

deficiency. Respondent contends that M. Kaufman | acked the
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authority to bind the Comm ssioner to a settlenent and that,
therefore, a settlenent did not occur.

A settlenent is a contract, and, consequently, general
principles of contract |aw determ ne whether a settlenment has

been reached. Robbins Tire & Rubber Co. v. Commi ssioner, 52 T.C.

420, 435-436 (1969), supplenented by 53 T.C. 275 (1969). In tax
cases, settlenent offers nade and accepted by letters have been

enforced as binding agreenents. Dorchester Indus. Inc. v.

Comm ssi oner, 108 T.C. 320, 333-334 (1997), affd. wthout

publ i shed opinion 208 F.3d 205 (3d G r. 2000); Haiduk V.

Conmi ssioner, T.C. Menp. 1990-506; H melwight v. Conm ssioner,

T.C. Meno. 1988-114. A settlenent agreenent may even be reached

in the absence of a witing. Haiduk v. Conm ssioner, supra

(citing Geen v. John H Lewis & Co., 436 F.2d 389 (3d Cr.

1971)).
A settl enment agreenent may be reached by authorized agents

or officials representing the parties. See Dorchester |ndus.

Inc. v. Conm ssioner, supra at 331. Wether an attorney has

authority to settle a case on behalf of a taxpayer is a factua
guestion to be decided according to common | aw principl es of

agency. 1d.; see Adans v. Conmm ssioner, 85 T.C 359, 369-372

(1985); Kraasch v. Comm ssioner, 70 T.C 623, 627-629 (1978).

The parties do not dispute that M. Leonard had authority to bind

petitioner to a settlenent in the instant case.
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Settlenment authority on behalf of the Conm ssioner is
del egated to officers identified in Conm ssioner del egation
orders. Sec. 601.106(a)(1)(i) and (ii), Statenent of Procedural
Rul es. Delegation Order No. 66 (rev.15), effective January 23,
1992, identifies the officers who are vested with the authority
to settle cases before Appeals; i.e., Regional Counsel; Regional
Director of Appeals; Chiefs, Assistant Chiefs and Associ ate
Chi efs of Appeals Ofices; Appeals Team Chiefs and Team Managers
as to their respective cases; Directors of an Appeals Operating
Unit, Appeals Area Directors, Deputy Appeals Area Directors, and
Appeal s Team Case Leaders.

This Court has repeatedly declined to enforce a settl enent
agreenent when the person entering into the agreenment on behal f
of the Comm ssioner |acked the authority to bind the

Comm ssioner. See, e.g., Dorl v. Conmm ssioner, 507 F.2d 406, 407

(2d Cir. 1974), affg. 57 T.C. 720 (1972) and T.C. Menmp. 1973-145;

Gardner v. Conmi ssioner, 75 T.C. 475, 477-478 (1980); Wbb v.

Commi ssioner, T.C Menp. 1994-549, affd. w thout published

opinion 68 F.3d 482 (9th Cr. 1995); Baratelli v. Conm ssioner,

T.C. Meno. 1994-484:; David v. Conmi ssioner, T.C. Mnp. 1993-621,

affd. 43 F.3d 788 (2d Cir. 1995); Gnella v. Comm ssioner, T.C

Menmo. 1991-625.
Respondent has offered declarations pursuant to 28 U S. C

sec. 1746 (2000), from M. Kaufman and Ms. Beach stating that M.
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Kauf man di d not hold any of the positions specified in Del egation
Order No. 66 when he was handling the instant case and,
therefore, did not have the authority to settle the case. The
decl arations further state that Ms. Beach, M. Kaufman’s Team
Manager, did have the authority to settle but did not exercise
her authority by entering into an agreenent, or approving any
agreenent, settling the Federal incone tax liabilities of
petitioner for the years at issue. Petitioner has failed to
counter those declarations with anything but unsupported

al l egations. Rauenhorst v. Comm ssioner, 119 T.C 157, 176

(2002) .
It has |long been held that “persons dealing with an agent of
t he governnent nust take notice of the limtations of his

authority.” Bornstein v. United States, 345 F.2d 558, 562 (C

Cl. 1965); see Graff v. Comm ssioner, 74 T.C 743, 762 (1980),

affd. per curiam673 F.2d 784 (5th Gr. 1982); M dwest Mot or

Express, Inc. v. Comm ssioner, 27 T.C 167, 182 (1956), affd. 251

F.2d 405 (8th G r. 1958). Petitioner had the responsibility to
determ ne the extent of M. Kaufman's authority. See Boulez v.

Comm ssioner, 76 T.C. 209, 214 (1981), affd. 810 F.2d 209 (D.C.

Cr. 1987).
Further, the Conm ssioner is not bound by an apparent
settl enment where an agent is without authority to conprom se a

taxpayer’s tax liability. Botany Wirsted MIIs v. United States,
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278 U. S. 282, 288-289 (1929); Klein v. Conmm ssioner, 899 F.2d

1149, 1153 (11th Cr. 1990); Reiner v. United States, 441 F.2d

1129, 1130 (5th Gr. 1971); Gardner v. Conm ssioner, supra at

479.
Finally, in each of the cases on which petitioner relies,

Dorchester Indus. Inc. v. Conmni ssioner, supra; Hai duk v.

Conmi ssi oner, supra; Addison H. G bson Found. v. United States,

71A AFTR 2d 93-3587, 91-1 USTC par. 50,178 (WD. Pa. 1991), affd.
wi t hout published opinion 958 F.2d 362 (3d G r. 1992), the
Government official’s authority to settle was not at issue.

We conclude that M. Kaufrman had no authority to enter into
a binding settlenent agreenent on behalf of the Conmm ssioner,
that a settlenent was not approved by Ms. Beach, and that, as a
consequence, no settlenment occurred.

1. Legal Effect of Form 872-A

Federal incone taxes nust be assessed within 3 years from
the date a return is filed. Sec. 6501(a). Petitioner clains the
statute of Iimtations as an affirmative defense in its anended
petition. See Rule 39. The parties do not dispute the extension
of the period of limtations to June 30, 2002, but do dispute
whet her the Form 872- A executed by the parties extended the
period of limtations beyond June 30, 2002.

Petitioner contends that the filing of the Form 872-A

extending the period of limtations for assessnment was



- 12 -
conditioned on the settlenent reached. Petitioner argues that if
the settlenment did not occur, the [imtations period for
assessnment expired on June 30, 2002, and section 6501(a) bars the
assertion of the deficiencies.

Respondent contends that the Form 872-A, filed by petitioner
and accepted by respondent, was unrestricted and extended the
period of limtations for assessnent, and that, as a consequence,
the notice of deficiency was tinely.

Form 872-A, in general, is an open-ended extension of the
period of limtations for assessnent of taxes which, by its
terms, provides that it can be termnated by either party’s
mailing to the other a Form 872-T, Notice of Term nation of
Speci al Consent to Extend Tine to Assess Tax. No Form 872-T to
term nate the special consent was mailed by either party in the
i nstant case. Form 872-A also provides that the mailing of a
notice of deficiency termnates the extension of tine to assess
as of 60 days after the period during which the making of an
assessnment was prohi bited because of the deficiency proceedi ngs.

An agreenment to extend the period of limtations for
assessnment and collection is not a contract but a waiver of a

defense by the taxpayer. Stange v. United States, 282 U S. 270,

276 (1931); Mecomyv. Comm ssioner, 101 T.C. 374, 384 (1993),

affd. w thout published opinion 40 F.3d 385 (5th Cir. 1994);

Smth v. Conmi ssioner, T.C. Menp. 1989-87. Nevert hel ess,
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principles of contract |law are significant because section
6501(c)(4) requires the use of a witten agreenent to extend the

period of limtations for assessnent. Mecomv. Conm ssioner,

supra.

If a taxpayer wi shes to place a condition on a witten
agreenent to extend the period of |imtations, the condition nust
be evidenced by an overt act. For this purpose, unsubstantiated
conduct or verbal communications, as in the instant case, are

insufficient. See id. at 385; Kronish v. Conmm ssioner, 90 T.C

684, 693 (1988); Tallal v. Comm ssioner, 77 T.C 1291, 1294

(1981).

The Form 872- A executed by the parties was not altered in
any way. There were no insertions, additions, or deletions nade
to the formitself. The fact that petitioner may have intended
to condition the special consent does not determ ne the agreenent

of the parties. As we stated in Kronish v. Conm Ssioner, supra

at 693: “It is the objective manifestation of nutual assent as
evi denced by the parties’ overt acts, not the parties’ secret
intentions, that determ nes whether the parties have nmade an
agreenent.”

The Form 872- A signed by the parties, standing alone, is
uncondi tional and unrestricted. However, we have held that a

cover letter acconpanying a Form 872-A may pl ace restrictive

conditions on the special consent. See Aronson v. Conm ssioner,
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T.C. Meno. 1991-539, affd. 989 F.2d 105 (2d Cr. 1993); Smth v.

Conmi ssi oner, supra; Scheuerman v. Conmi ssioner, T.C. Menp. 1984-

160. To effectively condition a special consent, the cover
letter nust in some way contrast or alter the | anguage of the

Form 872- A Bellis v. Commi ssioner, T.C Meno. 1994-28; Aronson

V. Conm ssioner, supra; Scheuernman v. Conm SSioner, supra.

In support of its position, petitioner cites Addison H

G bson Found. v. United States, supra, in which a Federa

District Court held that a Form 872, extending the period of
limtations on excise taxes, was conditioned on a settlenent by
the attachnent of a cover letter to the Form 872.3

G bson Found. does not support petitioner’s position. In

G bson Found., a suit for refund of both Federal income taxes and

Federal excise taxes was filed in Federal District Court. |Id.,
71A AFTR 2d at 93-3590, 91-1 USTC at 87,722. The periods of
limtation on both taxes were due to expire on May 15, 1983.
Id., 71A AFTR 2d at 93-3588, 91-1 USTC at 87,720. The Appeal s

officer sent two separate Forns 872, one for incone tax and one

3 W are not bound by a District Court’s anal ysis but,
because of the reliance placed on Addison H G bson Found. v.
United States, 71A AFTR 2d 93-3587, 91-1 USTC par. 50,178 (WD
Pa. 1991), affd. without published opinion 958 F.2d 362 (3d Cr.
1992), in petitioner’s argunent, we address it in our opinion.
See Norwest Corp. & Subs. v. Conm ssioner, 110 T.C 454, 503
(1998); A.E. Staley Manufacturing Co. & Subs. v. Conm ssi oner,
105 T.C. 166, 208 (1995), revd. on other grounds and remanded 119
F.3d 482 (7th Gr. 1997); Estate of Schwartz v. Conm ssioner, 83
T.C. 943, 952 (1984).
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for excise tax, which, if signed, extended the periods of
limtations for both to Decenber 31, 1983. I1d., 71A AFTR 2d at
93-3589, 91-1 USTC at 87, 720.

On April 7, 1983, the taxpayer’s attorney in G bson Found.

returned the two executed separate Fornms 872 with a cover letter
to the Appeals officer which stated:
The execution and filing of the consents are conditioned
upon the follow ng conpromi se of this case which we agreed
to this norning:

(1) The incone tax deficiency under Section 511 wll be
reduced by the sum of $8374.54 * * *

(2) The Foundation agrees to a deficiency of 35% of the
Section 4945(a) tax or $14, 584. 33.

Id., 71A AFTR 2d at 93-3589, 91-1 USTC at 87, 720.

One day after the May 15, 1983, period of limtations had
expired, unless extended to Decenber 31, 1983, by the Forns 872,
t he Appeals officer, for some unknown reason, proposed an
entirely different settlenent of the excise tax; i.e., 65 percent
of the excise tax. 1d., 71A AFTR 2d at 93-3589, 91-1 USTC at
87,721. The Appeals officer, thereafter, refused any attenpt to
settle the excise tax issue at the anount specified in the
t axpayer’s cover letter. I|d.

The District Court treated the inconme tax and excise tax
i ssues separately. 1d., 71A AFTR 2d at 93-3591 to 93-3592, 91-1
USTC at 87,722 to 87,723. The District Court enforced the

settlenment on the incone tax issue because neither party disputed
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the settlenent that was reached either prior to or at the tinme of
trial. 1d.

Wth respect to the excise tax, the District Court held that
the cover letter placed a condition on the taxpayer’s consent to
extend the period of limtations; i.e., settlenent of the excise
tax issue at 35 percent of the tax claimed. 1d. The District
Court concluded that the period of limtations was not extended
because the settl enent reached was disputed, and, therefore, the
assessnment of excise tax was untinmely. 1d.

In the instant case, petitioner did not place a condition in
the cover letter acconpanying the Form 872-A. The body of
petitioner’s May 28, 2002, cover letter has previously been
gquoted in full in this opinion. There are no statenents in the
cover letter which alter the | anguage of the Form 872-A or, in
any way, condition the special consent. W hold that the Form
872- A executed by the parties is unconditional and unrestricted.

Therefore, having concluded that a settlenent was not
reached and that the Form 872-A executed by the parties is
unrestricted and unconditioned, we hold, as a matter of |aw, that
the assessnent period for petitioner’s years at issue renai ned
open with respect to the issues raised in the deficiency notice.
Accordingly, petitioner’s notion for partial summary judgnent is
deni ed, and respondent’s notion for partial summary judgnent is

gr ant ed.
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I n reaching our holding herein, we have considered al
argunents made, and, to the extent not nentioned above, we
conclude that they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Appropriate orders

will be issued.




