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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code as in effect for the year at issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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Respondent determ ned for 2003 a deficiency in petitioner’s
Federal income tax of $2,943. The issues for decision are
whet her petitioner is entitled to: (1) A dependency exenption
deduction for his niece, (2) an earned incone credit, (3) a child
tax credit, and (4) an additional child tax credit.

Backgr ound

The stipulation of facts and exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
in this case was filed, petitioner resided in Mam, Florida.

During 2003, petitioner was 24 years old. Petitioner lived
in a house with his nother Thel ma Bl ake (Ms. Bl ake), his brother,
and his niece TW! TWis the daughter of petitioner’s sister.

At the tinme, TWwas 7 years ol d.

Petitioner was enpl oyed as a conputer repair technician by
Sygnetics, Inc. and Alienware Corp. in 2003. M. Bl ake was
enpl oyed in 2003, and she earned approxi mately $35,6000 to $40, 000
t hat year.

Petitioner filed a Form 1040, U.S. Individual |ncome Tax
Return, for 2003, reporting wages of $11,132 and adj usted gross
i ncome of $11,132. Respondent issued to petitioner a statutory
notice of deficiency determning that petitioner is not entitled

to a dependency exenption deduction for TW an earned incone

The Court will refer to the minor child by her initials.
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credit, a child tax credit, or an additional child tax credit,
because he failed to substantiate his clai ns.

Di scussi on

The Comm ssioner’s determ nations are presuned correct, and
general |y taxpayers bear the burden of proving otherwise.? Rule

142(a)(1); Welch v. Helvering, 290 U.S. 111, 115 (1933).

Dependency Exenpti on

Petitioner clained a dependency exenption for TWfor 2003.
Respondent di sall owed the deduction contending that petitioner
has failed to provide any substantiation that he provided nore
than half of TWs support during 2003.

Section 151(c)(1) allows a taxpayer to claiman exenption
deduction for each qualifying dependent. A daughter of a sister
of the taxpayer is considered a “dependent” so |long as the
child s gross incone for the cal endar year in which the taxable
year of the taxpayer begins is |less than the exenption anount,
and nore than half the child s support for the taxable year was
received fromthe taxpayer. Secs. 151(c)(1)(A), 152(a)(6).

Al t hough petitioner contends that he took care of TWin 2003
and that he provided nore than half of TWs support, he has

failed to offer any records to corroborate his testinony.

2Petitioner has not raised the issue of sec. 7491(a), which
shifts the burden of proof to the Comm ssioner in certain
situations. This Court concludes that sec. 7491 does not apply
because petitioner has not produced any evidence that establishes
the preconditions for its application.
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Petitioner explained that he | acked docunentati on because he
generally paid TWs expenses in cash.

Petitioner and Ms. Bl ake shared the expenses for support of
t he househol d. According to petitioner, he “hel ped with” paying
the nortgage, the utilities, and “nost of everything”. The
record is unclear as to the anount of expenses paid for the
household. It is also unclear how petitioner and Ms. Bl ake
al l ocated the expenses between them It appears that petitioner
contributed to the househol d expenses whenever he was abl e and
that he did not pay a set amount to Ms. Blake. The Court is
unabl e to determ ne how much of the expenses paid by petitioner
related to TW

TW attended private school and her tuition was approxi mately
$287 per nmonth. M. Blake testified that both she and petitioner
together paid TWs tuition. Petitioner, however, failed to offer
any records or receipts fromthe school to show t he anmount of
TW's expenses or how those expenses were paid and al |l ocat ed.

Ms. Bl ake, by her own adm ssion, earned about three tines as
much as petitioner in 2003. The Court concludes that petitioner
has not offered sufficient evidence to show that he provided nore

than half of TWs support in 2003.



Earned | nconme Credit

Respondent disallowed the earned incone credit, contending
that petitioner has failed to substantiate that he treated TWas
his own chil d.

Section 32(a)(1) allows an eligible individual an earned
income credit against the individual’s incone tax liability.
Section 32(a)(2) limts the credit allowed, and section 32(b)
prescribes different percentages and anmounts used to cal cul ate
the credit based on whether the eligible individual has no
qualifying children, one qualifying child, or two or nore
qual i fying children

To be eligible to claiman earned income credit with respect
to a qualifying child, a taxpayer nmust establish, inter alia,
that the child bears a relationship to the taxpayer prescribed by
section 32(c)(3)(B), that the child neets the age requirenents of
section 32(c)(3)(C), and that the child shares the sane principa
pl ace of abode as the taxpayer for nore than one-half of the
t axabl e year as prescribed by section 32(c)(3)(A) (ii).

In order for a niece to neet the relationship requirenent of
section 32(c)(3)(B), the taxpayer nust show that he cared for the
niece as his owm child. Sec. 32(c)(3)(B)(i)(Il).

Petitioner has not offered any evidence to show that he
cared for TWas if she were his own daughter. Even if petitioner

did provide sone financial support for TW it is insufficient to
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show that he cared for TWas his own child in 2003. This Court
has indicated that nmerely contributing financially to the support
of an individual does not rise to the level of caring for the

i ndi vidual as one’s own child. See Mares v. Conm ssioner, T.C

Meno. 2001-216; Smith v. Commi ssioner, T.C Meno. 1997-544.

Al t hough petitioner is not eligible to claiman earned
income credit under section 32(c)(1)(A) (i) for a qualifying
child, he may be an “eligible individual” under section
32(c)(1)(A)(ii) even if he does not have any qualifying children.
For 2003, a taxpayer is eligible under this subsection only if
hi s adjusted gross incone was |ess than $11,230. Rev. Proc.
2002-70, 2002-2 C.B. 845. Petitioner’s adjusted gross inconme was
$11, 132.

Accordingly, petitioner is eligible for an earned incone
credit.

Child Tax Credit and Additional Child Tax Credit

For 2003, petitioner claimed a child tax credit of $29 and
an additional child tax credit of $63 with TWas the qualifying
child. Respondent determ ned that petitioner is not entitled to
ei t her.

Section 24(a) authorizes a child tax credit with respect to
each qualifying child of the taxpayer. The term “qualifying
child” is defined in section 24(c). A “qualifying child” neans

an individual with respect to whomthe taxpayer is allowed a
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deduction under section 151, who has not attained the age of 17
as of the close of the taxable year and who bears a rel ationship
to the taxpayer as prescribed by section 32(c)(3)(B). Sec.
24(c)(1).

Since petitioner is not allowed a deduction with respect to
TWas a dependent under section 151, TWis not qualifying child.
In the absence of a qualifying child in 2003, petitioner is not
entitled to claima child tax credit.

The child tax credit is a nonrefundabl e personal credit that
was added to the Internal Revenue Code by the Taxpayer Relief Act
of 1997, Pub. L. 105-34, sec. 101(a), 111 Stat. 796, with a
provision for a refundable credit, the “additional child tax
credit”, for famlies with three or nore children. For taxable
years begi nning after Decenber 31, 2000, the additional child tax
credit provision was anended to renove the restriction that only
famlies with three or nore children are entitled to claimthe
credit. See sec. 24(d)(1); Economc Gowth and Tax Reli ef
Reconciliation Act of 2001, Pub. L. 107-16, sec. 201(c)(1), 115
Stat. 46.

In the absence of other nonrefundabl e personal credits, a
taxpayer is allowed to claima child tax credit in an anount that
is the lesser of the full child tax credit or the taxpayer’s
Federal incone tax liability for the taxable year. See sec.

26(a).
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If the child tax credit exceeds the taxpayer’s Federal
incone tax liability for the taxable year, a portion of the child
tax credit nay be refundable as an “additional child tax credit”
under section 24(d)(1). For 2003, the additional child tax
credit is allowed in an anount that is the |esser of the
remaining child tax credit available or 10 percent of the anount
by which the taxpayer’s earned i ncone exceeds $10,500. Sec.
24(d) (1) (A and (B), (d)(3); Rev. Proc. 2002-70, sec. 3.04, 2002-
2 C B at 847. The refundabl e and nonrefundabl e portions of the
child tax credit cannot exceed the total allowable anmount of the
credit.

Petitioner is not entitled to claiman additional child tax
credit because he did not qualify for a child tax credit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




