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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

PARR, Judge: Respondent determ ned deficiencies and
penalties in petitioners' Federal incone taxes for 1991, 1992,

and 1993 as foll ows:
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Eugene A. Beck
docket Nos. 12215-99, 12216-99

Penal ty
Year Defi ci ency Sec. 6663(a)
1991 $28, 517. 92 $21, 388. 44
1992 41, 509. 00 31,131.75
1993 30, 649. 00 22,986. 75

Beck's Village West Liquors, Ltd.
docket No. 12217-99

Penal ty
Year Defi ci ency Sec. 6663(a)
1991 $44,274. 16 $32, 127. 00
1992 23,047. 49 17, 285. 62
1993 37, 064. 66 26, 407. 50

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

The issues for decision are as follows:?

1. \Wether Beck's Village West Liquors, Ltd. (Beck's
Li quors or the corporation) is liable for the fraud penalty under

section 6663(a) for each of the years at issue. W hold that it

2Respondent determ ned that Beck's Liquors overstated its
cost of goods sold in the respective anmounts of $3,014 and
$11,474 on its 1991 and 1993 Federal corporate inconme tax returns
and understated its cost of goods sold in the anobunt of $39, 004
on its 1992 Federal corporate incone tax return. Petitioners do
not contest those adjustnments. Additionally, the notices of
deficiency contain adjustnents to Beck's Liquors deductions for
charitable contributions and to M. Beck's taxable Soci al
Security benefits. These are conputational adjustnents which
will be affected by the outconme of the other issues to be
deci ded, and we do not separately address them
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is not, and, therefore, the period for assessing a deficiency has
expi red.

2. \Whether Eugene A. Beck (M. Beck) is liable for the
fraud penalty under section 6663(a) for fraudulently understating
his income tax on his 1991 Federal incone tax return. W hold
that he is not, and, therefore, the period for assessing a
deficiency has expired.

3. \Whether M. Beck is liable for the penalty
under section 6651(f) for fraudulently failing to file Federal
incone tax returns for 1992 and 1993.° W hold that he is not.

4. \Wether M. Beck received constructive dividends from
Beck's Liquors in 1992 and 1993 in the respective anmounts of
$151, 448, and $117,641.4 W hold that he received constructive
dividends in | esser anounts to be conputed under Rule 155 in
accordance with the Court's finding and concl usi ons.

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

The stipulation of facts and the attached exhibits are

3ln the notice of deficiency issued to M. Beck for 1992 and
1993, respondent determ ned that M. Beck was liable for the
penalty for fraud under sec. 6663(a). In the answer, respondent
conceded that M. Beck was not |iable under sec. 6663(a), but
all eged that M. Beck was |iable under sec. 6651(f).

“ln the notice of deficiency issued to M. Beck for 1992 and
1993, respondent determ ned that M. Beck failed to report
interest income in the respective amobunts of $35 and $26. M.
Beck did not challenge that determnation in his petition, and it
is not at issue in these cases.
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i ncorporated herein by this reference.

| . Backgr ound

At the tinme the petitions in these cases were filed, M.
Beck resided in Fargo, North Dakota, and Beck's Liquors had its
princi pal place of business in Fargo, North Dakota. At the tine
of the trial in this case, M. Beck was 73 years ol d.

A. Fornmation and Titling of Stock in Beck's Liqguors

In 1977, M. Beck and his then wife, Getchen Beck (Ms.
Beck), started a liquor store business in Fargo, North Dakot a,
known as Village West Liquors.® M. Beck also had another |iquor
store/ bar known as Vega Ltd. Because M. Beck owned Vega Ltd.
the Becks treated Ms. Beck as the owner of Village West Liquors.

For liability purposes, the Becks decided to incorporate the
[ iquor store business. On January 14, 1981, the Becks
i ncorporated Beck's Liquors. Ms. Beck transferred the business
of Village West Liquors with a net value of $30,000 to Beck's
Li quors in exchange for 30,000 shares of the common stock of
Beck' s Liquors.

The Becks have two children, Mchael and Mchelle. Every
year from 1983 to 1987, Ms. Beck transferred title to 3,000
shares of the stock of Beck's Liquors to each of her children
By July 1987, M chael and Mchelle each held title to 15, 000

shares of the common stock of Beck's Liquors.

*Before M. Beck operated the liquor store, he was a farner.
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In 1988, Mchelle and her husband were having marital
difficulties. 1In order to avoid a claimby Mchelle's husband to
the shares of Beck's Liquors stock titled in Mchelle's nane,
title to the shares was transferred to M chael for $1. The
corporate mnutes specify that the corporation would issue 30,000
new shares of stock to Mchelle after M. and Ms. Beck had died.
Al t hough the stock of Beck's Liquors was originally titled
in Ms. Beck's nane and then transferred to the children, the
Becks did not intend for the children to have any control over
the stock, the corporation, or the business until after their
deaths. M chael and Mchelle were never told that they held
title to any shares of Beck's Liquors stock. The corporate
m nutes specify that M. and Ms. Beck woul d operate the business
during their lifetine.

B. Pur chases of Condoni ni uns

In 1987 or 1988, Beck's Liquors paid $60,000 in cash for a
condom nium The condom niumwas titled in the nanme of the
corporation, but M. and Ms. Beck lived in the condom nium In
1988, Beck's Liquors also purchased a condom nium for M chael
M chael paid the condom niumfees and utilities, and Beck's
Liquors paid the real estate taxes.

On June 16, 1991, M. and Ms. Beck were in an autonobile

accident. Ms. Beck was killed instantly.



C. Oficers
During the years at issue, the follow ng persons were
of ficers of Beck's Liquors:
1991
Pr esi dent G et chen Beck
Vi ce president M chael Beck
Secretary M chel | e Beck
Tr easurer Eugene Beck
1992

Pr esi dent and Treasurer

Eugene Beck

Vi ce president M chael Beck

Secretary M chael Beck
1993

Pr esi dent M chael Beck

Vi ce president
Secretary and Treasurer

M chel | e Beck
Eugene Beck

D. Operation of the Busi ness

In the 1980s, M. Beck worked at the liquor store in the

nor ni ng, an enpl oyee, Jim Grandbois (M. Gandbois) worked in the

afternoon, and Ms. Beck cl osed the store. Ms. Beck cl eaned

houses during the day and worked in the |iquor store at night.

From 1990 t hrough the years at issue, M. G andbois worked

full time and managed the store. In addition to his wages,

Beck's Liquors provided M. G andbois with basic health insurance
t hrough Protective Life.
i Ssue,

During the years at enpl oyees of Beck's Liquors often

cashed their paychecks at the store and occasionally used cash

fromthe till to pay for some m nor store expenses; nost store
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expenses were paid by check. The paychecks witten on the
corporate account were not included with the daily bank deposits.
Paychecks were cashed fromthe till in the anpbunts of $14,118 in
1991, $18,002 in 1992, and $2,382 in 1993. Expenses were paid
fromcash taken fromthe till in the anmounts of $138 in 1991,
$3,632 in 1992, and $1,709 in 1993.

Each day, M. G andbois renoved all but $100 of the
currency, along with checks, receipts, and other m scel |l aneous
itens fromthe two cash tills in the store. He placed everything
he renoved fromthe tills into a deposit bag. The next norning,
he took the tapes out of the cash register and placed themin the
deposit bags.

Each day, M. Beck picked up the deposit bag and took it to
hi s home, where he would count the noney and prepare a deposit
slip. Because of the store's close proximty to the Canadi an
border, sonme of the cash was in Canadian currency. M. Beck kept
a lock box in his home. Oten, he had in excess of $50,000 in
cash in the lock box. M. Beck used the cash to exchange the
Canadi an currency with U S. currency at the exchange rate. The
U.S. currency was then included in the deposit.

M. Beck traveled to Las Vegas, Nevada, to exchange the
Canadi an currency to U.S. currency and to ganble. 1In 1991, he
went to Las Vegas four or five tines. In later years the

exchange rate was |l ower, and M. Beck went |ess often. M. Beck
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usual |y took $10,000 to $15,000 in Canadi an noney to exchange on
each trip and stayed in Las Vegas for 3 or 4 days. The banks in
Fargo charged a fee of 5 to 7 percent above the exchange rate but
t he casi nos charged at the exchange rate. M. Beck thought that
a better exchange rate given by the casinos exceeded and
justified the cost of the trips. Beck's Liquors paid for M.
Beck's travel to Las Vegas and deducted the expenses on its
Federal inconme tax returns. M. Beck played bl ackjack only and
“did very well" during the years at issue. He won $1,400 in
1991, $8,300 in 1992, and $12,000 in 1993. He did not report any
ganbling winning on his or the corporation's Federal incone tax
returns for the years at issue. He did report $20, 000 of
ganbling wi nnings on the corporation's 1994 return.

Beck' s Liquors naintai ned corporate accounts at State Bank
of Fargo, Norwest Bank, and Merrill Lynch. Ms. Beck maintained
a personal account at Gate Cty Bank. M. Beck did not
mai nt ai ned a personal checking account; he paid for his personal
expenses i n cash.

During the years at issue, M. Beck kept the books and
records for Beck's Liquors and had the primary responsibility for
operating the store. Beck's Liquors, however, did not nmaintain a
formal record keeping systemfor inconme and expense itens. M.
Beck kept |edger sheets on the back of a deposit book. The

| edger sheets and cash regi ster tapes were destroyed in July 1993



when the roof | eaked.

Every summer, the Becks spent one or two weeks in a cabin at
a resort on Lake Melissa in Detroit Lakes, Mnnesota. Mchelle
and her three children stayed a week, and M chael stayed a couple
days. The corporate m nute book reflects that the annual
stockhol ders neeting was held at the |ake, and Beck's Liquors
paid the expenses incurred by the Becks for the vacation.

Up until the tinme of Ms. Beck's death, Beck's Liquors paid
her a wage and officer's conpensation. At the tinme of her death,
M's. Beck had between $50, 000 and $60, 000, of which $26, 000 was
in cash. Ms. Beck also had $6,604 in an | RA, the beneficiaries
of which were Mchael and Mchelle. Two checks for $3, 302
distributed fromthe | RA and a $1, 000 check from her buri al
i nsurance were deposited into Beck's Liquors checking account.
Sonre friends sent checks totaling approxi mtely $9,500 to M.
Beck as nmenorials for Ms. Beck. The checks were deposited into
Beck's Liquors checking account, and M. Beck wote checks to
churches and charitabl e organizations in nenory of Ms. Beck.
Some of M's. Beck's funeral expenses were paid from Beck's
Li quors checki ng account.

The i nsurance conpany paid for the vehicle that was
destroyed in the accident. The vehicle was owned by Beck's
Li quors. A check for $6,535 was issued on July 31, 1991, and, on

August 12, 1991, $6,535 was deposited into the corporation's
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Merrill Lynch account. In addition to the paynment for the | oss
of the car, the insurance conpany paid to M. Beck death benefits
of $4,934 in 1991, $6,543 in 1992, and $5,328 in 1993.

Beck's Liquors never paid M. Beck a salary. During the
years at issue, M. Beck received Social Security benefits but
did not receive a salary or wages fromany source. M. Beck
recei ved Social Security paynents in 1991, 1992, and 1993 in the
respective anmounts of $2,436, $2,836, and $2,923. Beck's Liquors
paid a share of the expenses related to an office in the
condom niumin which M. Beck resided and garage storage in two
garages. M. Beck used the corporate VISA credit card to pay for
hi s personal expenses in addition to corporate expenses. He
charged neals and travel expenses that were deducted as
entertai nnent expenses on the corporate returns.

M chael worked as a custodian for Blue Cross/Blue Shield and
Red Lobster. He also worked in the |iquor store on Friday
nights. He stocked shelves, filled the cool er, dusted shel ves,
swept the floors, and occasionally took deposits to the Bank and
pi cked up freight fromthe |iquor conpanies. 1In 1992, Beck's
Li quors paid $9,400 in cash for a Mercury Topaz for Mchael. He
drove the Topaz when he ran errands for the store. During the
years at issue, Beck's Liquors did not pay Mchael cash for the
work he did in the store. In lieu of wages, Beck's Liquors paid

the real estate taxes on the condom niumin which M chael
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resided, the insurance on the Topaz, and the prem umon M chael's
life insurance policy.

During the years at issue, Mchelle received public
assistance and resided in Mnnesota. After Ms. Beck died,
M chelle frequently drove with her three young children to Fargo
to help M. Beck. At the tinme, Mchelle owed an old Ford
Mustang that did not have air conditioning, and M. Beck drove a
Bui ck Century, titled in the nane of the corporation. In order
to make Mchelle's drive to Fargo nore confortable, M. Beck
traded the Buick for the Mustang. Beck's Liquors, however,
retained title to the Buick. M. Beck drove the Mistang during
the sumer of 1991 and then traded the Miustang for a new
O dsnobile. The A dsnmobile was titled in the nane of Beck's
Li quors. For the occasional work Mchelle perfornmed for the
store, Beck's Liquors paid for the insurance on the Buick she
drove.

I n August 1992, M chell e purchased a house in Cottage G ove,
M nnesota, for $80,000. The $1, 000 downpaynent was paid by a
check drawn on Beck's Liquors checking account. The bal ance of
t he purchase price was paid with cash froma | oan secured by
certificates of deposit (CDs) owned by Beck's Liquors. M. Beck
pai d the bal ance of the loan with cash paynents of $35,000 in

1992 and $44,000 in 1993.
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In 1991, Beck's Liquors paid off a $5,000 | oan with cash.
In 1992, M. Beck purchased a dianond ring for $10, 655 in cash.®

M. Beck prepared and filed corporate incone tax returns for
Beck's Liquors for tax years 1991, 1992, and 1993. M. Beck
prepared and filed his individual incone tax return, Form 1040,
for tax year 1991. He did not file individual inconme tax
returns, Fornms 1040, for tax years 1992 and 1993.

1. Audit of Returns

In 1993, the Internal Revenue Service (IRS) reviewed the
records of businesses in the Fargo area to ensure that the
busi nesses had properly reported cash transaction of $10, 000 or
more. A review of the records of a car deal ership reveal ed that
Beck' s Liquors purchased a car for approximately $9,000 in cash.
On the basis of that cash transaction, the I RS conducted an audit
of Beck's Liquors returns for 1991 and 1992. Later, the agent
i ncluded the return for 1993.

The I RS agent interviewed M. Beck. M. Beck cooperated
with the agent. He gave the agent his checks, invoices, and cash
regi ster receipts, which were his only records. He did not nmake
m sl eadi ng statenents to, or give m sl eading docunents to,
respondent’' s agents.

Because Beck's Liquors had no formal books, the IRS agent

M. Beck remarried in 1994 and gave the ring to his present
w fe.
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reconstructed the corporation's incone using cancel ed checks,
bank statenents, invoices, and cash register receipts. The agent
identified all of the accounts of Beck's Liquors and the Becks.
The agent anal yzed the deposits nade to the accounts and excl uded
all deposits that the agent believed were nontaxabl e, including
transfers between accounts. The agent al so obtai ned ot her
docunents, such as statenents from casinos and fornms reporting
cash transactions. Statenents fromtwo casi nos showed ganbling
| osses of $20,600 in 1991 and $15,700 in 1992. The agent
concl uded that Beck's Liquors had incone in 1991, 1992, and 1993
fromM. Beck's use of the corporation's cash that was not
deposited into any corporate account. He also concluded that M.
Beck had income fromthe use of corporate funds to nake the cash
purchases and to pay funeral and nenorial expenses of Ms. Beck
and personal |iving expenses of M. Beck and his children.

The agent referred the case to the Crimnal Investigation
Di vision. The case was assigned to a special agent and finally
to the Departnent of Justice. The Departnent of Justice declined
to prosecute M. Beck. In 1997, the case was returned to the
original IRS agent for civil closing.

The agent nmet with M. Beck two or three times. The first
time M. Beck saw the proposed adjustnents was during one of
t hese neetings. The agent prepared a report and the natter went

to Appeals. On April 9, 1999, respondent mailed to Beck's
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Liquors and to M. Beck notices of deficiency for the taxable
years 1991, 1992, and 1993.

Usi ng the bank deposits and cash expenditures nethod,
respondent determ ned that Beck's Liquors underpaid its tax by
$44,274.16 in 1991, $23,047.49 in 1992, and $37,064.66 in 1993.

Respondent asserts that Beck's Liquors underreported its

i ncomre by the foll ow ng anounts:

1991 1992 1993
Unreported gross receipts 74, 453 115,133 84, 782
Cost of goods sold 3,014 (39, 004) 11,474
Di sal | owed expenses 46, 060 26,476 30, 204
Total unreported incone 123, 527 102, 605 126, 460

Respondent's adjustnments to the gross receipts of Beck's

Li quors were conputed as foll ows:

1991 1992 1993
St at e Bank deposits 1,574, 706 1, 475, 700 1, 554, 350
Cash paynents 85, 164 101, 305 75, 487
Noni ncone itens (404, 324) (335, 616) (391, 143)
Total gross receipts 1, 255, 546 1, 241, 389 1, 238, 694
Reported on return 1,181, 093 1,126, 256 1, 153,912
Unreported gross receipts 74,453 115,133 84,782

The cash paynents were identified as foll ows:

Cash paynents 1991 1992 1993
Cash expenses--till 138 3,632 1, 709
Wage--till 14,118 18, 002 2,382
Ganbl i ng | osses 20, 600 15, 700 —-
| nsurance proceeds 6, 535 —- —-
State Bank CD 27,500 —- —-
Nor west Bank 2,273 2,316 4,026
Gate Gty S&L 9, 000 —- —-

Loan paynents 5, 000 35, 000 44, 000



Pur chase of ring —- 10, 655 —-
Pur chase of car —- 9, 400 —-
Merrill Lynch —- 6, 600 —-
Deposit subsequent year —- —- 23,370
Total cash paynents 85, 164 101, 305 75, 487

The noni ncome itens did not include $6,604 from Ms. Beck's
| RA, a $1,000 check from her burial insurance, and gifts totaling
approximately $9,500 fromfriends given to M. Beck in nenori al
to Ms. Beck that were deposited into the corporation's accounts.

Respondent made adjustnments to the deductions for expenses

as foll ows:



Wages

Repairs

Bad debts

Rent s

Taxes

I nt er est

Depr eci ati on

Payrol | tax

Adverti sing

d eani ng

Entertmt.

Uilities

Security

Bus. expense

Li cense

Suppl i es

| nsurance

Legal

Job service

Dues & subs.

Aut 0. exp.

Bank char ges

Wor kmen' s conp.

Ann. nmtg. exp.

State withng.

ND i ncone tax
Tot al

80%

18 -

1991 1992 1993
Return Exam Adj ust . Return Exam Adj ust . Return Exam Adj ust .
26, 658 16,220 10, 438 31, 394 32, 649 (1, 255) 33, 567 33,078 489
5,322 2,605 2,717 2,893 690 2,203 1, 110 371 739
1, 250 - 0- 1, 250 2,017 - 0- 2,017 2,274 - 0- 2,274
47,015 45, 136 1,879 46, 966 45, 946 1, 020 46, 119 44, 864 1, 255
3,594 1, 361 2,233 3,031 1,190 1,841 5,701 20 5,681
1,079 - 0- 1,079 567 - 0- 567 748 - 0- 748
5, 390 1, 340 4, 050 6, 890 1, 340 5, 550 7,466 1, 186 6, 280
10, 344 7,538 2,806 8, 953 8,935 18 11, 199 10, 292 907
10, 647 9,016 1,631 9, 327 6, 432 2,895 9, 582 6,120 3,462
3,279 1,198 2,081 - 0- 145 (145) - 0- 295 (295)
2,600 18 2,582 2,948 230 2,718 2,367 - 0- 2,367
10, 733 9, 635 1, 098 10, 657 9, 259 1, 398 11, 588 10, 008 1, 580
540 540 - 0- 540 540 - 0- 540 540 - 0-
2,091 267 1,824 2,140 1, 075 1, 065 2,204 404 1, 800
2,730 1, 400 1, 330 1, 850 700 1, 150 - 0- 2,130 (2,130)
9, 284 8,578 706 8,614 9,173 (559) 5,944 6, 451 (507)
6, 197 740 5, 457 3, 657 740 2,917 3,105 745 2, 360
497 497 - 0- - 0- - 0- - 0- 200 200 - 0-
105 84 21 256 256 - 0- 258 258 - 0-
972 - 0- 972 1,102 75 1, 027 1, 044 810 234
4,409 1, 200 3, 209 3,913 1, 200 2,713 4,234 1, 200 3,034
1, 550 2,293 (743) 3, 330 5,427 (2,097) 3,596 5,909 (2,313)
193 193 - 0- 325 325 - 0- 529 529 - 0-
1, 254 - 0- 1, 254 1,084 - 0- 1,084 910 - 0- 910
- 0- - 0- - 0- 349 - 0- 349 396 - 0- 396
- - 1,814 (1, 814) 2,710 2,710 - 0- 933 - 0- 933
157, 733 111,673 46, 060 155, 513 129,037 26,476 155, 614 125,410 30, 204
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Respondent determ ned that the foll ow ng paynents by Beck's

Li quors were constructive dividends to M. Beck:

1991 1992 1993

Condo associ ati on fees 1, 276 1, 014 980
| nsur ance- condos, vehicl es 3, 687 1, 866 1, 830
Di verted corporate incone 74, 453 115, 133 84, 782
Credit card--personal expenses 14, 095 14, 993 16, 193
Aut 0 expense/repairs 10, 152 7,294 4,679
M scel | aneous - 0- 378 254
Advertisi ng/ personal ticket use 200 200 200
Condo utilities 1, 098 1, 398 1, 580
O her personal expenses 15, 237 5,239 2,221
Property taxes 1, 780 1, 750 3, 296
Annual neeting expenses 1,461 2,183 1,626
Tot al 123, 439 151, 448 117, 641

As a result of respondent's determ nation that M. Beck
recei ved constructive dividends from Beck's Liquors in each of
the years at issue, respondent determ ned that M. Beck underpaid
his taxes in 1991, 1992, and 1993, respectively, in the anmounts
of $28,517.92, $41,509.00, and $30, 649. 00.

OPI NI ON

| ssues 1, 2, & 3: \Wiether Beck's Liquors Is Liable for the Fraud

Penalty Under Section 6663(a) for Each of the Years at |ssue, and

VWhet her M. Beck Is Liable for the Fraud Penalty Under Section
6663(a) for Fraudulently Understating His Incone on H's 1991
Federal | ncone Tax Return and Under Section 6651(f) for

Fraudul ently Failing To File Federal Incone Tax Returns for 1992
and 1993.

Respondent asserts that Beck's Liquors is liable for the
fraud penalty under section 6663(a) for each of the years at
issue, and that M. Beck is liable for the fraud penalty under

section 6663(a) for fraudulently understating his inconme on his
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1991 Federal income tax return and under section 6651(f) for
fraudulently failing to file Federal incone tax returns for 1992
and 1993.
Respondent has the burden of proving fraud by clear and
convi nci ng evidence. Sec. 7454(a); Rule 142(b); Parks v.

Commi ssioner, 94 T.C 654, 660 (1990). Respondent must prove by

cl ear and convincing evidence (1) that petitioners underpaid
their taxes in each year and (2) that petitioners intended to
evade taxes by conduct intended to conceal, m slead, or otherw se

prevent tax collection. Parks v. Comm ssioner, supra at 660-661

| . Under paynent of Tax

First, respondent nust prove by clear and convincing
evi dence the existence of an underpaynent of tax for each of the
years at issue. For fraud purposes, respondent nmay not rely upon
petitioners' failure to carry the burden of proof as to the

underlying deficiency. 1d.; Petzoldt v. Conm ssioner, 92 T.C

661, 700 (1989); Estate of Beck v. Conmm ssioner, 56 T.C. 297, 363

(1971).

Respondent asserts that, using the bank deposits and cash
expendi tures nethod, Beck's Liquors underpaid its tax by
$44,274.16 in 1991, $23,047.49 in 1992, and $37,064.66 in 1993.
Respondent asserts that M. Beck received constructive dividends
from Beck's Liquors in each of the years at issue, and, as a

result, M. Beck underpaid his taxes in 1991, 1992, and 1993,
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respectively, in the anpbunts of $28,517.92, $41,509.00, and
$30, 649. 00.
| f a taxpayer does not mmintain adequate books and records,
the Comm ssioner nmay reconstruct the taxpayer's incone by any
reasonabl e nmet hod which clearly reflects incone. Sec. 446(b);

Holland v. United States, 348 U. S. 121, 130-132 (1954); Caulfield

v. Comm ssioner, 33 F.3d 991, 992-993 (8th G r. 1994), affg. T.C

Meno. 1993-423. The bank deposits and cash expenditures nethod

is arational way to reconstruct incone. See Caulfield v.

Conmi ssi oner, supra at 993; Parks v. Conm ssioner, supra at 658;

Estate of Mason v. Conm ssioner, 64 T.C 651, 656 (1975), affd.

566 F.2d 2 (6th Gr. 1977).

Respondent asserts that Beck's Liquors underreported its
i nconme by $123,527 for 1991, $102,605 for 1992, and $126, 460 for
1993.

A. G oss Receipts of Beck's Liquors

Respondent determ ned unreported gross receipts of Beck's
Li quors totaling $74,453 for 1991, $115,133 for 1992, and $84, 782
for 1993.

1. State Bank Deposits

Petitioners do not dispute the anmobunts of the State Bank
deposits. Bank deposits are prima facie evidence of incone.

Tokarski v. Conm ssioner, 87 T.C. 74, 77 (1986); Estate of Mason

v. Conm ssioner, supra at 656-657.




2. Cash Paynent s

Respondent included in the gross receipts of Beck's Liquors
itens identified as cash paynents totaling $85,164 in 1991,
$101, 305 in 1992, and $75,487 in 1993. Petitioners dispute that
these itens were gross receipts of Beck's Liquors.

a. Cash From Til |l

Enpl oyees of Beck's Liquors often cashed their paychecks at
the store and occasionally used cash fromthe till to pay for
some m nor store expenses; nost store expenses were paid by
check. The paychecks witten on the corporate account were not
included with the daily bank deposits. Because M. Beck used the
deposits to calculate gross receipts, the cash used to cash the
checks and pay the expenses was omtted fromthe conputation of
gross receipts. Paychecks were cashed fromthe till in the
amounts of $14,118 in 1991, $18,002 in 1992, and $2,382 in 1993.
Expenses were paid fromcash taken fromthe till in the anounts
of $138 in 1991, $3,632 in 1992, and $1,709 in 1993. Beck's
Li quors underreported its gross receipts in those anobunts in the
years at issue.

b. Ganbling Losses

On the basis of reports fromtwo casinos, respondent asserts
that M. Beck used corporate cash to pay for ganbling |losses in
1991 and 1992. Records fromthe Mrage casino indicate that M.

Beck | ost $1,000 in 1991. Records fromthe Ri viera casi no show
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that M. Beck |ost $19,600 in 1991 and $15,700 in 1992, and won
$3,200 in 1993. M. Beck, however, did not have ganbling | osses
during the years at issue. Rather, he had ganbling w nnings of
$1,400 in 1991, $8,300 in 1992, and $12,000 in 1993. M. Beck
did not report the ganbling w nnings on his individual returns or
the corporation's returns for the years at issue. Because he
ganbled with the corporation's Canadi an currency, M. Beck
t hought that the wi nnings were taxable to Beck's Liquors.
Therefore, in an attenpt to "correct"” the om ssion, he reported
$20, 000 of ganbling w nnings on the corporation's 1994 return.

The wi nni ngs, however, are not the incone of Beck's Liquors.
Even though M. Beck used corporate funds for ganbling, the
W nnings are M. Beck's inconme and represent his unreported
incone in the years at issue. In conputing the incone of Beck's
Li quors, however, we find that the cash expenditures shoul d not
i nclude ganbling | osses. Furthernore, the cash w nni ngs
represent a source of cash, and the cash expenditures shoul d be
reduced by $1,400 in 1991, $8,300 in 1992, and $12,000 in 1993.

C. | nsur ance Paynent

The insurance paynent was for the vehicle that was destroyed
in the accident in which Ms. Beck was killed. The vehicle was
owned by Beck's Liquors. Respondent included insurance proceeds
of $6,604 in the gross receipts of Beck's Liqguors because,

respondent asserts, there was no business use and M. Beck cashed
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the check and received the noney. Contrary to respondent's
assertion, however, the record shows that the insurance conpany
i ssued a check for $6,535 on July 30, 1991 and $6, 535 was
deposited into the corporation's Merrill Lynch account on August
12, 1991. M. Beck did not receive the noney. The insurance
paynment was for a casualty |l oss that occurred in the year of the
paynment. Respondent has not established that there was a gain on
the recei pt of the insurance paynent (i.e., that the basis in the
vehicle was | ess than the anmount of the paynment). W find that
the paynent is incone neither to the corporation nor to M. Beck.

d. Remai ni ng Cash Paynents

M. Beck contends that the foll ow ng cash paynents were not
i ncome because they were made wth cash Ms. Beck had accumul at ed

bef ore her death

1991 1992 1993
Purchase of ring —- $10, 655 —-
Pur chase of car —- 9, 400 —-
Loan paynents $5, 000 35, 000 $44, 000
St ate Bank CD 27,500 —- —-
Nor west Bank —- —- 4,026
Gate City S&L 9, 000 —- —-
Tot al 41, 500 55, 055 48, 026

At the time of her death, Ms. Beck had between $50, 000 and
$60, 000, of which only $26,000 was in cash. The cash
expendi tures for 1991 should be reduced to reflect the $26, 000

available to M. Beck.



- 25 -

In addition to Ms. Beck's cash, M. Beck received Soci al
Security paynents in 1991, 1992, and 1993 in the respective
amounts of $2,436, $2,836, and $2,923. The corporation paid nost
of M. Beck's |living expenses, neals, condom nium fees,
utilities, car expenses, and entertai nnent and travel expenses.
M. Beck did not deposit his Social Security checks into any bank
account. He kept the noney in cash. Respondent has not
est abl i shed that the cash was not available for the cash
paynments.

We have al so found that M. Beck's ganbling wi nnings shoul d
be included in the cash avail abl e.

3. Noni ncone |Itens

M. Beck asserts that the anmount of nonincone itens should
be increased to reflect $6,604 from Ms. Beck's IRA a $1, 000
check from her burial insurance, gifts fromfriends totaling
approximately $9,500 given to M. Beck in nmenorial to Ms. Beck,
and death benefits paid to M. Beck.

Ms. Beck had $6,604 in an I RA, the beneficiaries of which
were M chael and Mchelle. Two checks for $3,302 distributed
fromthe IRA and a $1, 000 check from her burial insurance were
deposited into Beck's Liquors checking account. The noni ncone
itenms should be increased to reflect those nontaxabl e deposits.

Friends sent checks totaling approxi mtely $9,500 to M.

Beck as nmenorials for Ms. Beck. The checks were deposited into
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Beck's Liquors checking account. The nonincone itens should be
increased to reflect those nontaxabl e deposits.

The i nsurance conpany paid to M. Beck death benefits of
$4,934 in 1991, $6,543 in 1992, and $5,328 in 1993. The
i nsurance paynents were deposited into the State Bank account.
The paynents are not income to Beck's Liquors, and the noni ncone
anount shoul d be increased by those anpunts.

B. Di sal | owed Expenses

Respondent disallowed certain of Beck's Liquors' business
expense deductions reported on the corporation's returns for
1991, 1992, and 1993 in the respective anounts of $46, 060,
$26, 476, and $30, 204.

Petitioner was unable to substantiate sone of the expenses.
Sonme of the expenses were personal |iving expenses that are not
deducti bl e pursuant to section 262. The primary itens in dispute
are (1) paynents in lieu of wages, (2) vehicle expenses and
depreciation, (3) annual neeting expenses, (4) travel and
entertai nment expenses, (5) insurance, condom nium fees,
utilities, and property taxes paid for residences of M. Beck,

M chael , and/or Mchelle, (6) charges on the corporate VISA card
for M. Beck's personal expenses, (7) Ms. Beck's funeral and
medi cal expenses, and (8) paynents made to churches and

charitabl e organi zations in nenory of Ms. Beck
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Section 162 generally allows a deduction for ordinary and
necessary busi ness expenses. In general, an expense is ordinary
under section 162 if it is considered "normal, usual, or
customary” in the context of the particular business out of which

it arose. Deputy v. du Pont, 308 U S. 488, 495 (1940).

Ordinarily, an expense is necessary if it is appropriate and

hel pful to the taxpayer's trade or business. Conm SSioner V.

Tellier, 383 U S. 687, 689 (1966); Carbine v. Comm ssioner, 83

T.C. 356, 363 (1984), affd. 777 F.2d 662 (11th G r. 1985). Even
if an expense is ordinary and necessary, it is deductible under
section 162 only to the extent it is reasonable in anmobunt. See,

e.g., United States v. Haskel Engg. & Supply Co., 380 F.2d 786,

788-789 (9th Cir. 1967).

I n deci di ng whet her an expense is ordinary and necessary
within the nmeani ng of section 162, courts generally focus on the
exi stence of a reasonably proximate rel ationship between the
expense and the taxpayer's business and the primary notive or

purpose for incurring the expense. See, e.g., Geenspon v.

Comm ssi oner, 229 F.2d 947, 954-955 (8th G r. 1956), affg. on

this issue 23 T.C. 138 (1954); Henry v. Conmm ssioner, 36 T.C

879, 884 (1961); Larrabee v. Conm ssioner, 33 T.C. 838, 841-843

(1960). In general, where an expenditure is primarily for
profit-notivated purposes, and personal benefit is distinctly

secondary and incidental, it may be deducted under section 162.



- 28 -
Intl. Artists, Ltd. v. Conmm ssioner, 55 T.C. 94, 104 (1970);

Sanitary Farns Dairy, Inc. v. Conm ssioner, 25 T.C. 463, 467-468

(1955); Rodgers Dairy Co. v. Comm ssioner, 14 T.C. 66, 73 (1950).

Conversely, if an expenditure is primarily notivated by personal
consi derations, no deduction for it will be allowed. Henry v.

Conmi ssi oner, supra; Larrabee v. Commi SSioner, supra.

1. Paynents in Lieu of \Wages

In lieu of wages, Beck's Liquors paid the real estate taxes
on the condom niumin which Mchael resided, the insurance on the
Topaz, and the premumon Mchael's life insurance policy. For
the occasional work Mchelle perforned for the store, Beck's
Li quors paid for the insurance on the Buick she drove. Those
paynents are for services rendered and are deducti ble by the
cor porati on.

2. Vehicle Expenses and Depreciation

Section 167 generally allows a depreciation deduction with
respect to property used in a trade or business or held for the
production of incone. |In determ ning whether such a deduction is
permtted, courts ordinarily have focused on whet her the
acqui sition and/ or mai ntenance of property was primarily

associated wth profit-notivated purposes. Intl. Artists, Ltd.

v. Conm ssioner, supra.

On the 1991, 1992, and 1993 corporate returns, Beck's

Li quors cl ai med vehi cl e expenses for three vehicles: The pickup
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truck, the car driven by M. Beck, and the car driven by M chael.
Respondent al |l owed a vehicl e expense deduction for 100 percent of
t he use of the pickup truck, plus $100 per nonth for other
expense relating to vehicle use.
A taxpayer's costs of commuting to and from his place of

busi ness are nondeducti bl e, personal expenses. Fausner v.

Comm ssioner, 413 U.S. 838 (1973); Conm ssioner v. Flowers, 326

U S 465 (1946); Feistman v. Comm ssioner, 63 T.C. 129, 134
(1974); secs. 1.162-2(e), 1.262-1(b)(5), Incone Tax Regs.

M. Beck and M chael used the corporate-owned autonobiles to
comute to work and for personal purposes. Petitioners did not
keep | ogs for any business use of the vehicles, and the record
does not show that Beck's Liquors is entitled to a deduction
greater than the anount allowed by respondent. Beck's Liquors
may not deduct anounts in excess of those allowed by respondent.

3. Annual Meeti ng Expenses

Every summer, the Becks spent 1 or 2 weeks in a cabin at a
resort on Lake Melissa in Detroit Lakes, Mnnesota. Mchelle and
her three children stayed a week, and M chael stayed a couple
days. The corporate m nute book reflects that the annual
stockhol ders neeting was held at the | ake, and Beck's Liquors
paid the expenses incurred by the Becks for the vacati on.

Al t hough an informal annual stockhol ders neeting may have

been held during the week at the cabin, the trip was, in fact, a
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vacation, primarily for the recreation and pl easure of the
famly. The expenses are not deducti bl e.

4. Travel Expenses and Entertainnent Expenses

a. Las Vegas Expenses

Beck's Liquors deducted travel expenses M. Beck incurred
traveling to Las Vegas, and expenses incurred for the yearly trip
to the cabin. Under section 162(a)(2), a taxpayer is allowed to
deduct ordinary and necessary travel expenses paid while away

fromhonme in the pursuit of business. Conm ssioner v. Flowers,

supra at 470; Walliser v. Comm ssioner, 72 T.C 433, 437 (1979).

Were a taxpayer travels to a destination for both business and
personal activities, travel expenses to and fromthe destination
are deductible only if the tripis related primarily to the

t axpayer's business. |If the purpose of the trip is primrily
personal, the travel expenses to and fromthe destination are not
deducti bl e even though the taxpayer engages in sone business

activities at the destinati on. Duncan v. Commi ssioner, 30 T.C.

386, 390-391 (1958); sec. 1.162-2(b)(1), Inconme Tax Regs.
VWhether a trip is related primarily to the taxpayer's business or

is primarily personal is a question of fact. Conm ssioner V.

Fl owers, supra; sec. 1.162-2(b)(1), Income Tax Regs. A casua
connection to one's business does not nake the cost of the trip a

busi ness expense. Ballantine v. Comm ssioner, 46 T.C 272, 279-

280 (1966).
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M. Beck justified paynment by Beck's Liquors of expenses for
traveling to Las Vegas by the savings in the exchange rate. The
Fargo banks charged 17 percent whereas the casinos charged 10
percent. |f he exchanged $10,000 in Fargo, the banks charged
$1,700. |If he exchanged the sane amobunt in Las Vegas, the
casi nos charged only $1,000. Therefore, every tine he went to
Las Vegas, he saved $700 to $1,050 on the exchange, which amounts
exceeded his travel expenses.

Al t hough M. Beck was able to get a better exchange rate for
t he Canadi an currency, we are convinced that the trips to Las
Vegas were primarily to allow M. Beck to ganble. The expenses
are personal and not deducti bl e.

b. O her Meal and Entertai nment Expenses

Beck's Liquors clainmed the cost of nmeals as entertai nnent
deductions for 1991, 1992, and 1993, nost of which respondent
di sal | oned. Respondent disallowed all deductions for neal
expenses.

Ent ertai nnent expenses are not deductible fromgross incone
unl ess, as a threshold matter, they are ordinary and necessary
expenditures directly connected with or pertaining to the
taxpayer's trade or business. Sec. 1.162-1(a), Incone Tax Regs.
The expenses nust be "directly related" to the business. Sec.
274(a); sec. 1.274-2(c)(3), Incone Tax Regs. For an

entertai nment expense to be directly related to the active
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conduct of a business, the taxpayer nust have had nore than a
general i zed expectation of deriving income or a specific business
benefit at some indefinite future tinme fromthose entertai ned.

VWl liser v. Conm ssioner, supra at 441. Even if such expenses

are business related within the neaning of section 162, however,
t hey nmust be substantiated pursuant to section 274(d) and the
regul ations thereunder. Sec. 1.274-1, |Incone Tax Regs.

Beck's Liquors did not conply with the detail ed
substantiation requirenments of section 274 and the regul ations
t hereunder. Beck's Liquors deducted neal expenses because sone
topic related to the liquor store was always di scussed. M. Beck
testified that, during the neals, he was entertaining clients or
di scussi ng business with an enpl oyee or supplier. A taxpayer's
general testinony that business was al ways di scussed during the
entertainnment is not sufficient to establish a business purpose.
The fact that there was a general discussion of the |iquor store
does not establish a business purpose directly related to the

busi ness of Beck's Liquors. Rutz v. Conm ssioner, 66 T.C 879,

884 (1976); Leon v. Conm ssioner, T.C Meno. 1978-367.

c. Cost of Tickets To Various Sporting Events

Beck's Liquors purchased tickets to various sporting events
for pronotional purposes and deducted the cost as an
entertai nnent expense. Respondent allowed all but $200 of the

cost of the tickets as a deductible expense. Respondent did not
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all ow a deduction for $200 attributable to tickets used by M.
Beck. The tickets used by M. Beck were personal expenses not
deducti bl e by the corporation.

5. lnsurance, Condom nium Fees, Utilities, and

Property Taxes Paid for Residences of M. Beck, Mchael, and/or
M chell e

Ceneral ly, a taxpayer nmay not deduct expenses with respect
to a dwelling unit that the taxpayer uses as a residence during a
taxabl e year. Sec. 280A(a). This general rule does not apply,
however, where the taxpayer uses a portion of the residence
regul arly and exclusively as the taxpayer's principal place of
busi ness. Sec. 280A(c)(1)(A). M. Beck asserts that, because
his residence address is the address used by Beck's Liquors for
purposes of State |licensing and registration, that his residence
is the principal place of business of Beck's Liquors.

In Conm ssioner v. Solinman, 506 U. S. 168, 174 (1993), the

Suprene Court held that when a taxpayer carries on business in
nore than one location the principal place of a taxpayer's
business is the nost inportant or significant place of business.
This turns on two conditions: (1) The relative inportance of the
activities perfornmed at each business location, and (2) the tine
spent at each place. 1d. The nost inportant activity of Beck's
Liquors is the sale of liquor. The sale take place in the store,

not in petitioner's condom ni um
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M. Beck al so asserts that he should be allowed to deduct
expenses rel ated to garages, because store supplies are stored in
the garages. An exception in section 280A(c)(1)(C) provides
that if an office is a "separate structure" not attached to the
dwelling unit and is used in connection with the taxpayer's trade
or business, a hone office deduction nmay be justified. However,
the statute requires that the separate structure be used
excl usively for business purposes in order to qualify for the
deduction. M. Beck does not assert that the garages are used
excl usively for business purposes. The expenses related to M.
Beck' s condom ni um and the garages are personal expenses of M.
Beck and nay not be deducted by the corporation.

6. Charges on the Corporate Visa Card for M. Beck's
Per sonal Expenses

M. Beck used the corporate VISA credit card to pay for his
personal expenses in addition to corporate expenses. M. Beck
clains that he did not deduct his personal expenses on the
corporation's return. M. Beck did not report the paynents as
incone to him The expenses are not deductible by the
corporation and are taxable dividends to M. Beck.

7. Ms. Beck's Menorials, Funeral, and Mdi cal

Expenses

M. Beck wote checks fromthe corporate account to churches
and charitabl e organizations in nenory of Ms. Beck. Sone of

Ms. Beck's funeral expenses were paid from Beck's Liquors
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checki ng account. These itens represent nondeducti bl e personal
expenses.

C. Concl usion

We concl ude that respondent has shown that Beck's Liquors
and M. Beck underpaid taxes in all the years at issue.

I1. | ntent To Evade Taxes

The Comm ssi oner nust prove by clear and convincing evidence
that the taxpayer intended to evade taxes by conduct intended to
conceal, mslead, or otherw se prevent tax collection. Stoltzfus

v. United States, 398 F.2d 1002, 1004 (3d Cr. 1968); Parks v.

Conmi ssioner, 94 T.C. at 661; Row ee v. Conmi ssioner, 80 T.C.

1111, 1123 (1983).
A corporation is liable for fraud if the corporate officer
has the fraudulent intent to evade the corporation's taxes.

DiLeo v. Commi ssioner, 96 T.C 858, 875 (1991), affd. 959 F.2d 16

(2d Gr. 1992); Federbush v. Conm ssioner, 34 T.C. 740, 749

(1960), affd. 325 F.2d 1 (2d Gr. 1963); Mzzocchi Bus Co. v.

Comm ssioner, T.C Meno. 1993-43, affd. 14 F.3d 923 (3d Gr.

1994). The fraudul ent intent of Beck's Liquors nay be
established by the acts of its president, M. Beck, who
conpletely domnated its activity.

Fraud nmeans "actual, intentional wongdoing”, Mtchell v.

Conm ssi oner, 118 F.2d 308, 310 (5th Cr. 1941), revg. 40 B.T. A

424 (1939), or the intentional comm ssion of an act or acts for
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t he specific purpose of evading a tax believed to be ow ng, Wbb

v. Conmm ssioner, 394 F.2d 366, 377 (5th Gr. 1968), affg. T.C

Meno. 1966-81. A taxpayer's negligence, even gross negligence,

is not enough to prove a willful attenpt to evade tax, Kellett v.

Comm ssioner, 5 T.C. 608, 618 (1945), and understatenent of

income is not sufficient to establish fraud, Estate of Upshaw v.

Comm ssi oner, 416 F.2d 737, 741 (7th Cr. 1969), affg. Upshaw v.

Comm ssioner, T.C Menp. 1968-123. However, if a taxpayer

consi stently underreports inconme and ot her circunstances show an
intent to conceal the inconme, an inference of fraud nay be

justified. Holland v. United States, 348 U. S. at 137.

A. Badges of Fraud

The courts have devel oped a nunber of objective indicators

or "badges" of fraud. Recklitis v. Conmm ssioner, 91 T.C 874,

910 (1988).
Fraud may be inferred from"any conduct, the likely effect

of which would be to mslead or to conceal." Spies v. United

States, 317 U. S. 492, 499 (1943). The courts have relied on
numerous indicia of fraud including the following: (1) a
taxpayer’s failure to report incone over an extended period of
time; (2) a taxpayer’s failure to file a tax return; (3) a

t axpayer’s conceal nent of bank accounts frominternal revenue
agents, failure to furnish the Governnent with access to his

records, and failure to cooperate with tax authorities; (4) a
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taxpayer’s failure to keep adequate books and records; (5)
dealing in cash; (6) a taxpayer’'s experience and know edge,
especially knowl edge of tax laws; (7) a taxpayer's inplausible
expl anations of conduct given at trial; and (8) participation in
illegal activities or concealnent of an illegal activity.

Sol onon v. Conmi ssioner, 732 F.2d 1459, 1461-1462 (6th Gr.

1984), affg. per curiamT.C Meno. 1982-603; Bahoric v.

Commi ssi oner, 363 F.2d 151, 153-154 (9th G r. 1966); N edringhaus

v. Comm ssioner, 99 T.C 202, 211 (1992); MCullough v.

Conmi ssioner, T.C. Menp. 1993-70. These indicia are not direct

evi dence of fraud, and we consider themin the context of the

surroundi ng circunstances. King's Court Mbile Hone Park, Inc.

v. Conmm ssioner, 98 T.C 511, 516 (1992); Conparato v.

Conmi ssioner, T.C Meno. 1993-52.

1. Failure To Report | ncone Over an Extended Period of

Tine

M. Beck underreported the incone of Beck's Liquors in each
of the years at issue. The greatest portion of the omtted
incone is attributable to the inclusion of cash purchases and
di sal l owance of deductions for paynent of personal expenses of
M. Beck and his children. M. Beck also failed to report as
i ncone the amount of his personal expenses that were paid out of
the corporation's funds. Fraud, however, may not be inferred

froma mere understatement of incone, Holland v. United States,

348 U.S. at 139, or froma deficiency in tax due to an honest
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m st ake or poor judgnent, lley v. Conm ssioner, 19 T.C 631

(1952). Although these om ssions are substantial enough to
i ndicate fraudulent intent, the om ssions al one are not so
substantial as to unequivocally indicate fraudul ent intent, and

we consider themin the context of the entire record. Candel a v.

United States, 635 F.2d 1272, 1274 (1980); Recklitis v.

Conmi ssi oner, supra at 909; \Wheadon v. Commi ssioner, T.C. Mno.

1992-633; cf. Kranmer v. Conm ssioner, 389 F.2d 236 (7th Gr
1968), affg. T.C. Menp. 1966-234.

M. Beck believed that paynent by the corporation of an
expense tied to the corporation was proper. For exanple, the
corporation paid for the expenses incurred at the cabin and
deducted them as expenses related to the annual stockhol ders
nmeeting. The corporation owed the condom niuns where M. Beck
and M chael resided. The corporation paid expenses related to
t he condom ni uns and deducted the expenses on its return.
Simlarly, expenses for the vehicles used by M. Beck and M chael
wer e deduct ed.

The corporation paid for many of M. Beck's neals. M. Beck
bel i eved that the paynent and deduction was proper because he
di scussed the activities of the liquor store or was entertaining
custoners or suppliers of the store.

The corporation paid for M. Beck's travel expenses to Las

Vegas. The corporation's savings at the better exchange rate in
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Las Vegas exceeded the costs of M. Beck's travel expenses.
Therefore, he reasoned that it was proper for the corporation to
pay for the expenses and deduct the expenses on its returns.

Al though M. Beck was wong about the propriety of paying
t hose expenses with corporate funds and deducting the expenses on
the corporate return, we do not think that the error was a result
of fraudulent intent to evade tax.

Furt hernmore, Beck's Liquors underreported its cost of goods
sold by $39,004 on its 1992 return. A taxpayer intending to

fraudul ently evade tax woul d not understate the cost of goods

sold, particularly by such a substantial anount.

2. Failure To File a Tax Return

In the instant cases, M. Beck's failure to file returns for
1992 and 1993 is consistent with his belief that his gross incone
was | ess than the m ni mum anount that required the filing of a
return. M. Beck's failure to file does not, therefore, convince

us that such failure was due to fraud. Daj os v. Commi ssi oner,

T.C. Meno. 1986-330.

3. Conceal nent of Bank Accounts From I nternal Revenue
Agent, Failure To Furnish the Government Wth Access To His
Records, and Failure To Cooperate Wth Tax Authorities

There is no evidence of conceal nent or attenpts to m sl ead
respondent’ s agents. M. Beck was cooperative and forthright
t hroughout respondent’s investigation. There is no evidence of

any falsification or alteration of books and records. M. Beck
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did not conceal his assets or the assets of Beck's Liquors. M.
Beck did not use secret accounts or fictitious nom nees to hide
his sources of income. M. Beck turned over to respondent al
records that he was aware of at the relevant tinmes and thought
were pertinent to the tax returns.

4. Fai lure To Keep Adequate Books and Records

M. Beck's failure to keep adequat e books and records
resulted in large part fromhis failure to seek professional
bookkeepi ng and tax advice, his |ack of bookkeeping training, and
t he unusual and tragic circunstances surrounding Ms. Beck's
death. Ms. Beck was killed in a car accident in July 1991. As
M. Beck expl ains:

The years 1991-93 were years of trama [sic]. MW

wife and | were in an auto accident in which we struck

a noose on the interstate. The top of our car was

taken off. M wife was driving and was decapat ed

[sic]. Unless soneone has seen your wife and best

friend of 38 years bleed to death and die in front of

your eyes, | don't think that you coul d be thinking

about keeping a great set of books. She had done the

bookkeeping up to that tine. * * *

On the entire record, petitioners' books and records are not
i nadequate as a result of fraud.

5. Dealing in Cash

Al t hough M. Beck may have conducted many transactions in
cash, there is no indication that he tried to hide or conceal any
of these activities. H's property purchases and banki ng

activities were appropriately docunented. There is no evidence
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that M. Beck attenpted to structure cash purchases to avoid the
requi renents for reporting cash transactions.

6. Taxpavyer’'s Experience and Know edge, Especially
Know edge of Tax Laws

In determ ning the presence or absence of fraud, we "nust
consi der the native equi pnent and the training and experience of

the party charged.” |lley v. Conmm ssioner, 19 T.C. at 635. M.

Beck did not consult an accountant or any other professional for
advice in preparing the returns of Beck's Liquors or his
i ndividual returns. He has no special training or education.

7. Taxpaver's | npl ausi bl e Expl anati ons of Conduct
G ven at Trial

M. Beck's testinony was plausible and, we believe,
generally truthful. At the trial of this case, he answered
questions directly and candidly and did not appear to be evasive
or deceptive. He inpressed us as a sincere, although m staken,

i ndi vidual. We may discount testinony which we find to be
unworthy of belief, but we may not arbitrarily disregard
testinony that is credi ble and uncontradi cted, Conti V.

Commi ssioner, 39 F.3d 658, 664 (6th Cr. 1994), affg. and

remanding 99 T.C. 370 (1992), and T.C. Menob. 1992-616.

8. Participation in Illegal Activities or Conceal ment
of an Illeqgal Activity

Respondent does not allege that M. Beck participated in any
illegal activities or that he tried to conceal an illegal

activity.



B. Concl usi on

The existence of fraud is a question of fact to be resol ved

by consideration of the entire record. Parks v. Comm ssioner, 94

T.C. at 660; Gajewski v. Comm ssioner, 67 T.C 181, 199 (1976),

affd. wi thout published opinion 578 F.2d 1383 (8th Cr. 1978).
We do not inpute or presune fraud, and we do not find fraud on

the basis of circunstances that do no nore than create a

suspicion of fraud. Geen v. Comm ssioner, 66 T.C 538, 550
(1976). Although respondent is not required to establish fraud
beyond a reasonabl e doubt, the "clear and convincing" standard
requires that he establish fraud by nore than a preponderance of

t he evi dence. Kellett v. Conmmissioner, 5 T.C. at 616.

Al t hough M. Beck's om ssions of incone were substantial,
al one they do not provide clear and convinci ng evidence that he
intended to evade tax. The other indicia of fraud that we have
consi dered are inconclusive or show a | ack of fraudul ent intent.
M. Beck's explanations for his failures to report all incone
wer e neither inplausible nor inconsistent, and the circunstances
surrounding the om ssions are as consistent with i nnocent m stake
as with willful evasion.

What has been proved is a negligent or, at nost, a wllful
disregard of rules or regulations. After exam ning the record,
we conclude that M. Beck | acked the specific intent to evade tax

that is required to find fraud.
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In the absence of fraud, the period for assessing a

deficiency in tax had expired prior to the issuance of the

notices of deficiencies to Beck's Liquors for all years at issue

and to M. Beck for 1991. Sec. 6501(c)(2).

| ssue 4. \ether Petitioner M. Beck Received Constructive

Di vidends From Beck's Liquors in 1992 and 1993 in the Respective
Ampunt s of $151, 448 and $117, 641

Because M. Beck did not file returns for 1992 and 1993, the
period for assessing a deficiency did not expire prior to the
i ssuance of the notice of deficiency. Sec. 6501(c)(3).
Respondent asserts that M. Beck is the true owner of the stock
of Beck's Liquors and that he received constructive dividends
fromthe corporation in 1992 and 1993.

|. Omership of Stock of Beck's Liqguors

Beneficial ownership rather than bare legal title is

critical in determning who is a sharehol der. Hook v.

Conmm ssioner, 58 T.C. 267, 273 (1972); Hoffman v. Conm Ssioner,

47 T.C 218, 233 (1966), affd. per curiam 391 F.2d 930 (5th G
1968) .
A nom nee theory involves the determ nation of the true

beneficial ownership of property. See, e.g., Oford Capital

Corp. v. United States, 211 F.3d 280, 284 (5th G r. 2000).

Nom nees, guardi ans, agents, and custodi ans are not recogni zed as

taxable entities. W& WFertilizer Corp. v. United States, 208

Ct. CO. 443, 527 F.2d 621, 627 (1975).
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The following factors are generally considered in
determ ning nom nee status: (a) No consideration or inadequate
consideration paid by the nom nee; (b) property placed in the
name of the nomnee in anticipation of a suit or occurrence of
liabilities while the transferor continues to exercise control
over the property; (c) close relationship between transferor and
the nomnee; (d) failure to record conveyance; (e) retention of
possession by the transferor; and (f) continued enjoynment by the
transferor of benefits of the transferred property. United

States v. Mller Bros. Constr. Co., 505 F.2d 1031 (10th G r

1974)); see also Oxford Capital Corp. v. United States, supra.

M. Beck testified: "M son and ny daughter owned the
stock. M son said he didn't own the stock. But this, of
course, is a private famly affair. Wen | amgone, the children
are going to own that store w thout any hassle. So the stock was
transferred to the children back in the '80s." Further, he
testified that Mchael "will own the business, half of it, when
the tinme conmes.”

The record in these cases establishes that, although the
stock was originally titled in Ms. Beck's nane, M. and Ms.
Beck equally owned and controlled the stock in Beck's Liquors.
After Ms. Beck died, M. Beck alone controlled and owned the
stock. Neither M. Beck nor Ms. Beck intended for M chael and

M chelle to own the stock during the parents' lifetinmes. W find
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that M. Beck was the sole sharehol der of Beck's Liquors during
the years at issue.

1. Constructive Dividends

Section 61(a) defines gross incone to include "all incone
from what ever source derived," including receipt of a dividend.
Sec. 61(a)(7). A dividend is "any distribution of property made
by a corporation to its sharehol ders” to the extent of its
earnings and profits.” Sec. 316(a). "Wen a corporation confers
an econom ¢ benefit upon a shareholder, in his capacity as such,
W t hout an expectation of reinbursenent, that econom c benefit
beconmes a constructive dividend, taxable to the respective

sharehol der." Loftin & Whodard, Inc. v. United States, 577 F.2d

1206, 1214 (5th Gr. 1978); see al so Magnon v. Conm ssioner, 73

T.C. 980, 993-994 (1980).
Respondent determ ned that the foll ow ng paynents by Beck's

Li quors were constructive dividends to M. Beck:

1992 1993
Di verted corporate income $115, 133 $84, 782
Condo associ ation fees 1,014 980
| nsur ance- condos, vehicles 1, 866 1, 830
Credit card--personal expenses 14,993 16, 193
Aut o expense/repairs 7,294 4,679
M scel | aneous 378 254
Adverti sing/ personal ticket use 200 200

'Nei ther party argued that Beck's Liquors had insufficient
earnings and profits for the distributions to be treated as
di vi dends.



Condo utilities

O her personal expenses
Property taxes

Annual neeting expense
Tot al

A. Di verted Corporate | ncone

1, 398 1, 580
5, 239 2,221
1, 750 3, 296
2,183 1, 626
151, 448 117, 641

The diverted corporate income is the gross receipts omtted

fromthe corporate returns for each year determ ned as foll ows:

St ate Bank deposits

Cash paynents

Noni ncone itens

Total gross receipts
Reported on return
Unreported gross receipts

1992 1993
$1, 475, 700 $1, 554, 350
101, 305 75, 487
(335, 616) (391, 143)
1, 241, 389 1, 238, 694
1, 126, 256 1, 153, 912
115,133 84, 782

The State Bank deposit anpbunts were the anounts deposited

into the corporation's State Bank account.

t hat those anmounts were distributed to M.

There is no evidence

Beck or to either of

his children

We hold that those anpbunts are not constructive

di vidends to M. Beck.

The cash paynents include the foll ow ng:

Cash paynents 1992 1993
Cash expenses--till $3, 632 $1, 709
Wage--till 18, 002 2,382
Ganbl i ng | osses 15, 700 —-
Nor west Bank 2,316 4,026
Loan paynents 35, 000 44,000
Purchase of ring 10, 655 —-
Pur chase of car 9, 400 —-
Merrill Lynch 6, 600 —-
Deposit subsequent year —- 23, 370

Total cash paynents 101, 305 75, 487
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The amount of cash that was not reported by the corporation
that is attributable to cash taken fromthe till to cash enpl oyee
checks and to pay for expenses was not cash distributed to M.
Beck and is not a constructive dividend to him

M. Beck did not have ganbling | osses during the years at
i ssue. Rather, he had ganbling w nnings of $8,300 in 1992 and
$12,000 in 1993. M. Beck did not report the ganbling w nnings
as income. Although the winnings are not constructive dividends,
they are inconme to M. Beck that is to be included in his incone
for the years at issue. W have found that the cash w nnings
represent a source of cash, and the cash paynments shoul d be
reduced by $8,300 in 1992 and $12,000 in 1993.

The $6, 600 was deposited into the corporation's Merril
Lynch account in 1992; M. Beck did not receive the noney, and it
is not a constructive dividend to him Simlarly, the Norwest
account is the corporation's account, and the cash deposited into
t hat account is not a constructive dividend to M. Beck. The
$23, 370 received at the end of 1993 and deposited into the State
Bank account in January 1994 also is not a constructive dividend
to M. Beck.

M. Beck asserts that the $10,655 paid in 1992 for the ring
was a cash loan to him that the $9,400 paid in 1992 for the car
was a cash loan to Mchael, and that the | oan paynments of $35, 000

in 1992 and $44,000 in 1993 were cash loans to Mchelle. M.
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Beck has failed to prove that it is nore likely than not that
these itenms were | oans. There are no | oan docunents, and there
is no evidence that M. Beck, Mchael, or Mchelle ever intended
to repay the corporation for the paynments. Those anounts are

di vidends to M. Beck.

B. Renmni ni ng Expenses

Respondent asserts that the remaining itens are personal
expenses of M. Beck that were paid for by the corporation.

Cor por at e shar ehol ders who use corporate property for
personal purposes or for whomthe corporation pays personal
expenses are charged with additional distributions fromthe
corporation, taxable to them as constructive dividends to the
extent of the corporation's earnings and profits. Mlvin v.

Commi ssioner, 88 T.C. 63, 79 (1987), affd. per curiam 894 F.2d

1072 (9th Gr. 1990); Challenge Manufacturing Co. V.

Comm ssi oner, 37 T.C. 650, 663 (1962). Wen a corporation has

made such a transfer to a nenber of the shareholder's famly, the
shar ehol der has enjoyed the use of such property no less than if

it had been distributed to himdirectly. Byers v. Conm ssioner,

199 F.2d 273 (8th Gr. 1952), affg. a Menorandum Opinion of this
Court.

I f a corporation provides property for or pays personal
expenses of enployees in their capacity as such, the enpl oyees

are charged with additional incone in the formof constructive



- 49 -
wages or salary. Sec. 61(a)(1l). Wether personal use of
corporate property constitutes constructive dividends or

constructive wages is a question of fact. Loftin & Wodard, Inc.

v. United States, 557 F.2d at 1242; Goldstein v. Commi SSioner,

298 F.2d 562, 566 (9th Cir. 1962), affg. T.C. Menp. 1960-276.
Whet her anobunts are paid as conpensation turns on the

factual determ nation of whether the payor intends at the tinme

that the paynent is nmade to conpensate the recipient for services

performed. See Witconb v. Conmm ssioner, 733 F.2d 191, 194 (1st

Cir. 1984), affg. 81 T.C. 505 (1983); Neonatol ogy Associ ates,

P.A. v. Comm ssioner, 115 T.C. 43, 92 (2000); King's &. Mbile

Honme Park, Inc. v. Commi ssioner, 98 T.C. at 514-515; Paul a

Constr. Co. v. Conm ssioner, 58 T.C 1055, 1058-1059 (1972),

affd. without published opinion 474 F.2d 1345 (5th Cr. 1973).

In lieu of wages, Beck's Liquors paid the real estate taxes
on the condom niumin which M chael resided, the insurance on the
Topaz, and the premumon Mchael's life insurance policy. For
the occasional work Mchelle perforned for the store, Beck's
Li quors paid for the insurance on the Buick she drove. Those

paynents are not constructive dividends to M. Beck.
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Wth respect to the remaining itens, they are personal
expenses of M. Beck that were paid for by the corporation; they
are dividends taxable to M. Beck in the year of paynent.

To reflect the foregoing,

Decisions will be entered

for petitioners in docket Nos.

12215-99 and 12217-99.

Deci sion will be entered

under Rule 155 in docket No.

12216-99.



