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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463, |I.R C., in effect when the petition was
filed.! The decision to be entered is not reviewabl e by any

ot her court, and this opinion should not be cited as authority.

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue.
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Respondent determ ned a deficiency of $25,417 in
petitioner’s Federal incone tax for 2002 and an accuracy-rel ated
penal ty under section 6662(a) of $5,083. Petitioner concedes the
deficiency but challenges the accuracy-related penalty. The sole
i ssue, therefore, is whether petitioner is liable for the
accuracy-rel ated penalty under section 6662(a) for 2002.

Sone of the facts were stipulated, and those facts, with the
annexed exhibits, are so found and are incorporated herein by
reference. Petitioner was a |legal resident of the State of
Loui siana at the tinme the petition was fil ed.

A notice of deficiency was issued to petitioner for 2002
based upon his failure to include as inconme on his Federal incone
tax return for that year paynents that had been nmade to hi m by
four payors. These paynents had been reported as inconme to the
I nternal Revenue Service on information returns. Petitioner does
not chal l enge the paynents as includable in gross incone, the

anmounts which were as foll ows:

Donal dson/ Luf ki n/ Jenrette Securities $75, 711
Hi berni a Nati onal Bank 5, 000
Ordi nary divi dends 447
Capi tal gain dividends 98

Tot al $81, 256

Respondent al so determ ned that petitioner is liable for an

accuracy-rel ated penalty of $5,083 under section 6662(a) for
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negligence or disregard of rules or regulations and for a
substantial understatenent of incone tax.

During the year 2002, petitioner was a student at Loyola
University New Ol eans College of Law. Petitioner graduated from
the College of Lawin 2003. Wth respect to the determ nation in
the notice of deficiency, he alleged in his petition:

In 2002, while attending Loyola Law School, | acquired a

severe eye infection in both eyes which required

hospitalization and consults from physicians in Texas and

Loui si ana. Because | was unable to see/read, | submtted

all of ny tax docunents to Thomas Vi cknair, who prepared ny

return in 2002 and the previous 4 or 5 years. In 2003, M.

Vi cknai r had a sudden stroke/ heart attack and died in 2003.

Because he was a sole proprietor, | have had difficulty

retrieving many of ny tax docunents fromhis w dow. |

reasonably relied on the professional tax advice provided by

M. Vicknair and because of his untinely and sudden death, |

am unabl e to explain why he neglected to claimcertain

i nconme despite being provided with proof of sanme. Because

of ny own health problens, particularly my inpaired vision,

| was unable to verify the contents of ny return in 2002

despite reasonable efforts.

Wth respect to the sole issue before the Court, section
6662(a) i nposes an accuracy-related penalty in the anount of 20
percent of any portion of an underpaynent of tax that is
attributable to causes set forth in subsection (b). However,
under section 6664(c)(1), no penalty shall be inposed under
section 6662(a) with respect to any portion of an underpaynent if
it is shown that there was reasonabl e cause for the underpaynent
and that the taxpayer acted in good faith with respect to the

under paynment. The Comm ssi oner has the burden of production with
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respect to the penalty, but the taxpayer retains the burden of

provi ng reasonabl e cause. Sec. 7491(c); Hi gbee v. Conm ssioner,

116 T.C. 438, 448 (2001).

Section 6662(b) provides that the causes justifying the
i nposition of the accuracy-related penalty include, inter alia:
(1) Negligence or disregard of rules or regulations, and (2) any
substantial understatenent of incone tax. “Negligence” is
defined, for purposes of section 6662, as “any failure to nmake a
reasonabl e attenpt to conply with the provisions of the internal
revenue |laws or to exercise ordinary and reasonable care in the
preparation of a tax return”. Sec. 1.6662-3(b)(1), Incone Tax
Regs. Section 6662(c) defines “disregard” as “any careless,
reckl ess, or intentional disregard”.

Under section 6662(d)(1)(A), a substantial understatenent
exi sts where the anount of the understatenent exceeds the greater
of 10 percent of the tax required to be shown on the return for
the taxable year at issue or $5,000. For purposes of section
6662(d) (1), “understatenent” is defined as the excess of tax
required to be shown on the return over the anmount of tax that is
shown on the return, reduced by any rebates. Sec. 6662(d)(2)(A).
The understatenment is reduced by the portion of the
understatenment attributable to an itemfor which there was either

substantial authority for its treatnment or adequate disclosure of
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the relevant facts and a reasonable basis for its treatnent.
Sec. 6662(d)(2)(B)

Petitioner reported a tax due of $21,528 on his Federal
income tax return for 2002. He failed to include on his return
the incone reported on Forns 1099-B, Proceeds From Broker and
Barter Exchange Transactions, and 1099-DIV, D vidends and
Di stributions, outlined above, for the year at issue. Aside from
failing to disclose on the return the relevant facts related to
these itens of inconme, petitioner has not presented any
substantial authority for his failure to include these itens on
his return. Because the understatenment exceeds both 10 percent
of the total tax required to be shown on the return and $5, 000,
there was a substantial understatenment of tax.? Sec.
6662(d) (1) (A). Consequently, the penalty under section 6662(a)
applies unless petitioner had reasonable cause for the
under paynment and acted in good faith with respect to the
under paynent. Sec. 6664(c)(1).

The determ nation of whether a taxpayer acted with
reasonabl e cause and in good faith is made on a case-by-case

basis, taking into account all of the relevant facts and

2Petitioner’s Form 1040, U.S. Individual |Inconme Tax Return,
for 2002 showed a tax due in the anount of $21,528. The total
tax required to be shown on the return was $46, 945. Thus,
petitioner understated his income tax liability by $25,417. This
anount exceeds both $4,694.50, 10 percent of the total tax
required to be shown on the return, and $5, 000.
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circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs. The nost
inportant factor is the extent of the taxpayer’s effort to assess
his proper tax liability. See id. An honest m sunderstandi ng of
fact or law that is reasonable in Iight of the experience,
know edge, and education of the taxpayer may indicate reasonable

cause and good faith. Reny v. Comm ssioner, T.C Menp. 1997-72.

Further, reliance by the taxpayer on the advice of a qualified
advi ser constitutes reasonable cause and good faith, if, under
all of the facts and circunstances, the reliance by the taxpayer
was reasonabl e and the taxpayer acted in good faith. Sec.
1.6664-4(b) (1), Incone Tax Regs.

In his petition, petitioner alleges that his health-rel ated
probl ens rendered hi mincapable of verifying the accuracy of his
2002 inconme tax return. He contends that an infection in both
eyes left himunable to see or read in April 2003, the tinme when
the return for taxable year 2002 was filed. At trial, petitioner
testified that he acquired a serious bacterial infection in his
|l eft eye sonmetinme in October 2001. He acknow edged that his eyes
were exam ned by a professional, and that the infection’s effects
were limted to his left eye. Notw thstanding the infection in
his left eye, petitioner was able to finish his coursework at
Loyola University New Ol eans Col |l ege of Law, take his exans, and
graduate from |l aw school in 2003. Because the infection, which

originated in Cctober 2001, only inpaired one eye, the Court is
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not convinced that he was unable to see, as petitioner asserted
in his petition, and was incapable of verifying the information
on his incone tax return for the year at issue.

Petitioner also contends in his petition that Thomas
Vicknair (M. Vicknair), his accountant and return preparer,
despite receiving information returns for petitioner for taxable
year 2002, failed to include these itens of incone on his 2002
income tax return. Petitioner alleged and testified that M.
Vicknair died after preparing petitioner’s 2002 return and that
petitioner had difficulty obtaining his tax information from M.
Vicknair’s estate. Daniel E. Becnel, Jr. (M. Becnel),
petitioner’s father, testified at trial that M. Vicknair was a
banker who served as the fam|ly’'s bookkeeper, that M. Vicknair
ordinarily prepared the famly’ s returns, and that he died on
Decenber 31, 2002. Wen questioned as to how M. Vicknair could
have prepared petitioner’s 2002 incone tax return in April 2003,
since M. Vicknair died on Decenber 31, 2002, M. Becnel
testified that M. Vicknair did not, as alleged in the petition,
prepare petitioner’s return for the year at issue. Accordingly,
petitioner’s contention that he reasonably relied on M.

Vi cknair’s professional tax advice when filing the incone tax
return for 2002 is unfounded, since M. Vicknair died wthout

preparing petitioner’s return for the year at issue.
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According to M. Becnel’s testinony, after M. Vicknair
died, M. Becnel contacted M. Vicknair’s w dow, requested his
famly’' s tax records, and provided themto a different return
preparer. M. Becnel testified that he assumed M. Vicknair’s
wi dow had provided himw th all the informati on necessary to
prepare petitioner’s 2002 return. M. Becnel further testified
that the failure to report the inconme at issue did not cone to
his attention until petitioner received the notice of deficiency
for 2002. The sole issue is whether petitioner acted in good
faith and with reasonable cause in the filing of his 2002 Federal
incone tax return under the scenario descri bed.

Even if the Court were to accept petitioner’s contention
that he did not receive the Forns 1099-B and 1099-DIV for taxable
year 2002 from M. Vicknair’s w dow, that fact does not establish
per se reasonabl e cause for the understatenent of inconme tax or
good faith on petitioner’s part. The facts and circunstances in
this case indicate that petitioner exerted little effort to
assess his proper tax liability for 2002. M. Becnel testified
t hat stockbrokers managed the accounts that gave rise to
petitioner’s omtted incone and that petitioner never received a
report or other information that woul d show how petitioner’s

accounts perforned in 2002.3% Although petitioner m ght not have

SAll of the nmonthly reports and other information related to
t hese accounts were, at M. Becnel’'s behest, sent directly to the
(continued. . .)
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had sufficient information to determne his precise tax liability
for 2002, he did not attenpt to estimate the omtted i ncone he
recei ved during the year at issue. Petitioner could have
approxi mated his investnent incone based on past annual reports
or previously filed returns. Know ng that the accounts that
produced the omtted i ncone existed, petitioner could have
contacted the businesses where these accounts were | ocated and
requested that copies of the Fornms 1099-B and 1099-DIV or
duplicates thereof be sent to him Even if petitioner were
unable to obtain any information regarding the omtted incone
prior to filing his income tax return for 2002, he could have
attached a statenent to the return explaining the relevant facts
and circunstances and indicating that an anmended return woul d
later be filed. Instead, petitioner relied upon his father to
assess his tax liability and ignored the matter until respondent
i ssued the notice of deficiency.

Wiile the Court synpathizes with petitioner and understands
the difficulties, financial and otherw se, he encountered from

his bacterial infection and M. Vicknair’'s death, those

3(...continued)
br okers who managed t he accounts. These brokers provided M.
Becnel and his famly with annual updates concerning their
accounts’ performances. Because nost people nonitor their
i nvestnments, the Court inquired as to why petitioner’s financial
affairs were not so nonitored. M. Becnel addressed this concern
by testifying: “Wll, when you do the tobacco settlenent, and
you settle the case for $287 billion, and you get paid four tines
a year, noney is irrelevant.”
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difficulties, in the Court’s view, did not constitute reasonable
cause for an understatenent of Federal incone tax wthin the
meani ng of section 6664(c). Inconme was knowingly omtted from
petitioner’s return, and he did not include any information with
the return that would have alerted respondent that the omtted
i ncome and the tax due thereon would be reported | ater when the
necessary information woul d be available. The record, therefore,
reflects that petitioner failed to make a sufficient effort to
ascertain his proper tax liability for 2002. Accordingly,
respondent is sustained on the inposition of the accuracy-rel ated
penal ty under section 6662(a).

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




