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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: This case is before us on respondent’s

notion to dismss for lack of jurisdiction.! Respondent argues

! This case involves the sane or related parties as in
docket Nos. 12341-05 and 9664-07. Docket No. 12341-05 is based
(continued. . .)
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that the assessnent of penalties relating to partnership

adj ustnents is not subject to deficiency procedures, and that the
deficiencies in inconme tax were paid and assessed prior to the

i ssuance of the notice of deficiency. See generally Kligfeld

Hol dings v. Commi ssioner, 128 T.C. 192 (2007), and Noti ce 2000-

44, 2000-2 C.B. 255, for a general description of the transaction
in this case. Respondent determined in an affected itens notice
the follow ng deficiencies in and penalties on petitioners’

Federal incone tax:

Penal ty
Year Defi ci ency Sec. 6662(a)
1999 [21$3, 460, 695 $1, 399, 552. 80
2000 12, 137 4, 854. 80

2 The deficiency in docket No. 12341-05 is $38, 187

greater than the deficiency listed above because the

$38, 187 was assessed as a conputational adjustnent. See

infra pp. 4-5.
The issues for decision are: (1) Wuether petitioners have
previously paid a portion of the amunt stated in the affected
itenms notice of deficiency, and (2) whether the Court | acks
jurisdiction over the section 6662(a) penalties determined in the

affected itens noti ce.

Y(...continued)
on a statutory notice of deficiency sent to John and Judith
Bedrosi an. Docket No. 9664-07 is a partnership-Ilevel proceeding
concerning the validity of a final partnership adm nistrative
adj ust nent noti ce.
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Backgr ound

Petitioners are husband and wife, and they resided in Los
Angel es, California, when their petition was filed. JCB Stone
Canyon I nvestnments, LLC (JCB), a single nenber limted liability
conpany, and Stone Canyon Investors, Inc. (lnvestors), an S
corporation wholly owned by John and Judith Bedrosian as
community property, purported to forma partnership, Stone Canyon
Partners (Stone Canyon).

I n Novenber 1999, JCB purported to purchase and sell options
on foreign currency. JCB then purported to contribute the
purchased options, the sold options, and Texas Instrunments stock
to Stone Canyon, on behalf of itself and on behalf of Investors.
In calculating the basis in the interests of JCB and | nvestors,
the Bedrosians did not treat the options purportedly sold by JCB
as a liability subject to the provisions of section 752.3

I n Decenber 1999, JCB purported to transfer its interest in
Stone Canyon to Investors. |Investors acquired the Texas
I nstrunents stock previously contributed by JCB. |Investors
clainmed a basis in the Texas Instruments stock based on the basis
of the stock “in the hands” of Stone Canyon.

Petitioners reported an ordinary |oss of $175,000 for 1999

related to their interest in Stone Canyon. Additionally,

8 Unless otherwise indicated, all section references are to
the Internal Revenue Code in effect for the years in issue.
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petitioners reported a distributive share of |long-term capital
| oss fromlInvestors of $17,250,088 for 1999.

On April 8, 2005, respondent issued a notice of final
partnership adm ni strative adjustnment (FPAA) to the partners of
Stone Canyon for 1999. Neither the tax matters partner (TMP)

JCB, nor any notice partner filed a challenge to the FPAA before
the expiration of the periods prescribed in section 6226. Eleven
days after the FPAA was issued, respondent issued petitioners a
statutory notice of deficiency for 1999 and 2000. Petitioners
tinmely petitioned the Court to review the notice of deficiency.
That case is docket No. 12341-05.

On August 30, 2005, petitioners remtted $4, 276,377 to the
| RS. The remttance was designated to cover $3,498,882 for the
1999 deficiency, $757,000 for estimated interest on the 1999
deficiency, $12,137 for the 2000 deficiency and $1,800 for the
estimated interest on the 2000 deficiency. Respondent treated
the remttance as a paynent.

On Septenber 1, 2006, respondent nmade the follow ng

assessnents agai nst petitioners:

1999 2000
Deficiency attributable to $ 38,187
partnership itens assessed
as a conput ational adjustnent
Addi tional deficiency paid and 3, 460, 695 $12, 137

assessed



- 5 -

On Septenber 5, 2006, respondent issued an affected itens
notice of deficiency to petitioners. The affected itens notice
was nmailed after the 150-day period for filing a partnership
proceedi ng had expired. Petitioners tinely filed a petition in
response to the affected itens notice of deficiency.

Di scussi on

Respondent’s Motion To Di sm sSs

The Tax Court is a court of limted jurisdiction, and we may
exercise our jurisdiction only to the extent provided by

Congress. See sec. 7442; see also GAF Corp. & Subs. v.

Comm ssioner, 114 T.C 519, 521 (2000). W have jurisdiction to

redetermne a deficiency if a valid notice of deficiency is

i ssued by the Conm ssioner and if a tinely petitionis filed by
the taxpayer. [d. W have jurisdiction in this case if
petitioners did not previously pay any deficiencies.

A. Renmi tt ance

On August 30, 2005, petitioners remtted a check for
$4,276,377. The witten statement attached to the check
i ndicated that petitioners were making a paynent of tax and
interest. Petitioners argue that they did not nmake a paynent,
but instead furnished a cash bond or in the alternative, nmade a

deposit. Section 6603(a) provides:
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A taxpayer may nmake a cash deposit with the Secretary

whi ch may be used by the Secretary to pay any tax * * *

whi ch has not been assessed at the tine of the deposit.

Such a deposit shall be made in such manner as the Secretary

shal | prescribe.
Rev. Proc. 2005-18, 2005-1 C. B. 798, gives guidance in
determ ning whether a remttance is considered paynent.
According to the Rev. Proc. 2005-18, sec. 4.01(1), 2005-1 C. B. at
799, the taxpayer may nake a deposit by remtting to the IRS a
check or noney order, acconpanied by a witten statenent
designating the remttance as a deposit. The witten statenent
acconpanyi ng the check remtted by petitioners states that the
check is for an “advance paynent”, not a deposit. Petitioners
argue that they nade an undesignated remttance while they were
under exam nation, but before a liability was proposed in
witing, and therefore the remttance was a deposit. Rev. Proc.
2005-18, sec. 4.04, 2005-1 C.B. at 800, applies to an
undesignated remttance; i.e., aremttance that is not
designated as a deposit. Petitioners’ remttance cane after they
had been issued a statutory notice of deficiency;, therefore Rev.
Proc. 2005-18, sec. 4.04, does not apply. Accordi ngly,
petitioners’ remttance on August 30, 2005, is a paynent of
income tax and interest, as set forth in their witten statenent.

We | ack jurisdiction to consider deficiencies that have been

pai d before the issuance of a statutory notice of deficiency.

Hi |l enbrand v. Commi ssioner, T.C Mno. 2002-303. The witten
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statenent attached to the check indicated that petitioners were
payi ng $3, 498,882 for the 1999 deficiency, $757,000 for estimted
interest on the 1999 deficiency, $12,137 for the 2000 defici ency
and $1,800 for the estimated interest on the 2000 defi ci ency.
Pursuant to section 6213(b)(4), the paynent of a deficiency after
the mailing of a notice of deficiency does not deprive this Court
of jurisdiction over the deficiency. The paynent cane before the
i ssuance of the affected itens notice, and thus section
6213(b) (4) does not apply.*
B. Penalties
Respondent has determ ned accuracy-rel ated penalties
pursuant to section 6662, which petitioners have not paid. W
must now determ ne whet her we have jurisdiction to decide the
i ssue concerning the accuracy-related penalties. Section 6221
provi des:
Except as otherwi se provided in this subchapter, the tax
treatment of any partnership item (and the applicabliltiy of
any penalty, addition to tax, or additional anmount which
relates to an adjustnent to a partnership item shall be
determ ned at the partnership |evel
Furt her, section 301.6231(a)(6)-1T(a)(2), Tenporary |Incone Tax
Regs., 64 Fed. Reg. 3840 (Jan. 26, 1999), provides:

(2) Changes in a partner's tax liability with respect
to affected itens that require partner |evel determ nations

4 The paynent canme after the statutory notice of deficiency
i ssued on Apr. 19, 2005. That notice of deficiency is the
subj ect of docket No. 12341-05. The Apr. 19, 2005, notice of
deficiency was issued prenmaturely.
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(such as a partner's at-risk amount to the extent it depends
upon the source fromwhich the partner obtained the funds
that the partner contributed to the partnership) are

conput ational adjustnents subject to deficiency procedures.
Nevert hel ess, any penalty, addition to tax, or additional
anount that relates to an adjustnent to a partnership item
may be directly assessed follow ng a partnership proceedi ng,
based on determ nations in that proceeding, regardl ess of
whet her partner |evel determ nations are required.

Recently, we have decided that we do not have jurisdiction to
consider penalties as they relate to partnership itens. Fears v.

Commi ssioner, 129 T.C. 8 (2007); Donulew cz v. Conm ssioner, 129

T.C. 11 (2007). As a result, we lack jurisdiction over the
penalties in this case, whether or not they require factual
determ nations at the partner |evel.

After applying the paynent and di sm ssing jurisdiction over
the penalties, there is nothing left for this Court to consider.
As a result, respondent’s notion to dismss w | be granted.

In reaching all of our holdings herein, we have consi dered
all argunents nmade by the parties, and, to the extent not
menti oned above, we find themto be irrelevant or without nerit.

To reflect the foregoing,

An appropriate order and order

of disnmssal will be entered.




