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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463.! Pursuant to section 7463(b),

the decision to be entered is not reviewable by any other court,

Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, in effect for the
rel evant period. Rule references are to the Tax Court Rul es of
Practice and Procedure.
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and this opinion shall not be treated as precedent for any other
case.

In a notice of deficiency dated January 31, 2008, respondent
determ ned a $9, 527 deficiency in, and a $2,333.75 section
6651(a) (1) addition to tax with respect to, petitioner’s 2004
Federal incone tax.

After concessions,? the issue for decision is whether
petitioner is entitled to a charitable contribution deduction for
noncash contri buti ons.

Backgr ound

Sone of the facts have been stipulated and are so found.

At the tinme the petition was filed, petitioner resided in
Ceorgi a.

In 2001 petitioner organi zed and caused to be incorporated
Hol i stic Opportunities for Mental Enpowernment (HOVE) which | ater
qual ified as an organi zation described in section 501(c)(3). At
all times relevant HOVE was listed in Internal Revenue Service
Publication 78, Cunul ative List of Organizations described in
Section 170(c) of the Internal Revenue Code of 1986. At |east as

far back as May 2003 HOVE mai ntai ned a checki ng account with

2Respondent concedes that petitioner is entitled to a
deduction for the cash contributions claimed on her 2004 Federal
incone tax return. Petitioner concedes that she is liable for a
sec. 6651(a)(1l) addition to tax.
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Conpass Bank (HOVE s checking account). For reasons not entirely
clear to the Court, fromtine to tinme petitioner directly paid
HOME-r el at ed expenses rat her than making a donation to HOVE so

t he expense could be paid from HOVE s checki ng account.

During 2004 HOMVE was nanaged by a five-nenber board of
directors including petitioner, who served as the president of
the board; Jennie Bell (petitioner’s nother); and anot her
i ndividual with the surnane Bell. Although a nenber of HOVE s
board, petitioner had no voting rights.

For 3 nmonths during 2004 HOVE conducted literacy classes at
Good Shepherd M ssionary Baptist Church (Good Shepherd) in
Houston, Texas (the literacy program. At all tines relevant,
petitioner was a nenber of Good Shepherd. The literacy program
was supervised by petitioner’s nother, who used her cell phone in
connection with the program Menbers of Good Shepherd
vol unteered to teach the classes offered through the literacy
program

Good Shepherd owned a house on property across the street
fromits church. During 2004 Good Shepherd decided to use the
property as a parking lot, but first the house had to be razed or
nmoved. Petitioner agreed to nove the house (the rel ocated house)

at her expense to property that she had acquired in 1999 in
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Cl evel and, Texas (the Cevel and property).® develand, Texas, is
about 50 mles from Houston, Texas.

On an application for a building permt dated June 1, 2004,
submtted to the City of Cleveland in connection with a
foundation to be constructed on the O evel and property to support
the rel ocated house, petitioner indicated that her nother was the
owner of the property and that petitioner had “been authorized by
the owner or owners to act as agent in procuring the permt
herein requested.” In a one-page |etter dated Septenber 2004
addressed to petitioner’s nother, Thonpson Foundation Repair from
Houston, Texas, estimated that repairs to the rel ocated house
woul d cost approxi mately $22,500 (the repair estimate);
petitioner’s signature indicating acceptance of the terns of the
repair estimate is shown on the bottom of the docunent.

At the start of 2004 petitioner, who holds a bachelor’s
degree in business fromthe University of Houston, was enpl oyed
as an adult education teacher with North Harris Community Coll ege
i n Houston, Texas. During 2004 petitioner noved from Houston to
Atlanta, Georgia, to accept an adult education teaching position

with Atlanta Metropolitan Coll ege.

3Petitioner purchased the C evel and property as a single
parcel of |and and subsequently subdivided it into two adjacent
parcels. For purposes of sinplicity, we refer to the C evel and
property as a single parcel.
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During 2004 petitioner incurred various expenses on behal f
of HOVE relating to: (1) Attending board neetings and
conventions; (2) attending the luncheons for board nenbers and
vol unteers; (3) conducting workshops; and (4) training
vol unteers. Sone of the expenses relate to travel between: (1)
Various |locations in and around Houston, Texas; (2) Atlanta,
Ceorgia, and Houston, Texas; (2) Atlanta, CGeorgia, and Menphis,
Tennessee; and (4) Atlanta, CGeorgia, and Mam, Florida.

During 2004 Petitioner maintained two joint checking
accounts with her nother. As relevant here, cancel ed checks from
the joint accounts evidence paynents for: (1) Expenses related
to the literacy program (2) cell phone charges for petitioner’s
nmot her; (3) expenses related to the nove, repair, and renovation
of the rel ocated house; (3) office supplies; and (4) travel
expenses, including the costs of neals and | odgi ng.

Petitioner’'s self-prepared, tinely filed 2004 Federal incone
tax return includes a Schedule A, Item zed Deductions. On the
Schedul e A petitioner clains a deduction for charitable
contributions of $37,274. That deduction includes: (1) Cash
donations nade directly to Good Shepherd and/or HOVE and not in
di spute; (2) the $7,920 value of the Cevel and property; (3) the
$10, 944. 50 cost of nmoving the rel ocated house; (4) the cost of
repairing and renovating the rel ocated house, the precise anount

of which cannot be determned fromthe record; (5) travel
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expenses of $2,692; and (6) cell phone expenses, the precise
amount of which cannot be determ ned fromthe record.

In the notice of deficiency, respondent disallowed the
entire charitable contribution deduction because, as explained in
the notice, petitioner “did not establish that the anpbunts shown
were (a) contributions, and (b) paid’.

Di scussi on

We begin by noting, as we have observed in countl ess
opi nions, that deductions are a matter of |egislative grace and
t he taxpayer bears the burden of proof to establish entitlenent

to any cl ai ned deduction.* Rule 142(a); I NDOPCO, Inc. v.

Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934). This burden requires the
t axpayer to substantiate cl ai ned deducti ons by keepi ng and
produci ng adequate records that enable the Comm ssioner to
determ ne the taxpayer’s correct tax liability. Sec. 6001;

Hr adesky v. Comm ssioner, 65 T.C 87, 90 (1975), affd. per curiam

540 F.2d 821 (5th G r. 1976); Meneguzzo v. Conmm ssioner, 43 T.C

824, 831-832 (1965). A taxpayer claimng a deduction on a
Federal incone tax return nmust denonstrate that the deduction is
al | owabl e pursuant to sonme statutory provision and nmust further

substantiate that the expense to which the deduction rel ates has

“Petitioner does not claimthat the provisions of sec.
7491(a) are applicable, and we proceed as though they are not.
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been paid or incurred. See sec. 6001; Hradesky v. Conmm ssioner,

supra; sec. 1.6001-1(a), Incone Tax Regs.

I n general, and subject to nunmerous conditions and
l[imtations, a taxpayer is allowed to deduct any contributions or
gifts made during the year to qualifying organizations for their
use. See sec. 170(a). The pretrial nenoranda submtted by the
parties denonstrate that the parties, for the nost part, agree on
the technical application of section 170 and its correspondi ng
regul ations. Consequently, little technical discussionis
necessary here. Instead, their dispute reduces to various
factual disagreenments, and we turn our attention to those
di sagreenents.

According to petitioner: (1) She donated the C evel and
property to HOVE in June 2004, and the rel ocated house was noved
there to be used by HOVE, (2) the travel expenses all relate to
trips incurred on behalf of HOVE, and (3) other expenses, such as
her nother’s cell phone charges and office supplies, although
paid to third parties, were paid for goods and/or services used
by, or for the benefit of HQOVE.

According to respondent petitioner has failed to establish
that: (1) She conveyed legal title to the C evel and property to
HOVE during 2004. Consequently the value of the C evel and

property and the costs incurred to have the rel ocated house noved
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there may not be deducted; (2) anpbunts paid to third parties were
paid on behalf of HOVE, and (3) travel expenses included in the
charitabl e contribution deduction are other than nondeductible
personal expenses. See sec. 262.

Petitioner acknow edges that the original deeds show ng the
transfer of the C eveland property to HOVE in 2004 have not been
recorded and, for reasons not fully explained, are no |onger
avai l able. According to the deeds, the C evel and property,
together with the rel ocated house, was conveyed to HOVE on May
17, 2004. At trial she produced copi es of deeds prepared and
notari zed in February 2009. Copies of simlar, but not
identical, deeds apparently provided to respondent during the
exam nation of petitioner’s 2004 return show a signature line for
petitioner’s nother. There is no signature line for petitioner’s
not her on the copies of the deeds notarized in February 2009.

| . Ceveland Property and Rel ocat ed House

The charitable contribution deduction petitioner clained on
her 2004 return includes: (1) The value of the C evel and
property;® and (2) the costs of nmoving and repairing the
rel ocated house. According to petitioner, she donated the

Cl evel and property to HOVE during 2004 and paid the expenses to

°The val ue of the property as shown on petitioner’s return
is not in dispute.
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have the rel ocated house noved there so it could be used by HOVE
in pursuit of its charitable goals.?®

Several factors are exam ned in determ ning whether and when
a gift, including a charitable contribution, has been nmade or is

conplete. See Guest v. Comm ssioner, 77 T.C. 9, 15-16 (1981).

Among and in addition to other requirenents, a donor claimng to
have nmade a gift to a donee nust establish that legal title to
the gift has been irrevocably transferred fromthe donor to the

donee. |d. at 15-16; Weil v. Conmm ssioner, 31 B.T.A 899, 906

(1934), affd. 82 F.2d 561 (5th Cr. 1936). |If, as here, the gift
is an interest in real property, then normally the transfer of
legal title is evidenced by deed or the equival ent of a deed.
Furthernore, if, as here, the gift is nmade between rel ated
parties, then the transaction warrants cl ose scrutiny. See

Kinbell v. United States, 371 F.3d 257, 265 (5th Cr. 2004);

Estate of Bongard v. Comm ssioner, 124 T.C. 95, 123 (2005).

The parties agree that Texas |aw controls whether title to
the O eveland property was effectively transferred to HOVE in

2004. See United States v. Natl. Bank of Commerce, 472 U. S. 713,

722 (1985) (quoting Aquilino v. United States, 363 U S. 509, 513
(1960)). Under Texas | aw, conveyance by deed requires delivery

of the deed. Tex. Prop. Code Ann. sec. 5.021 (West 2004); Noel

5As of the date of trial, the relocated house had not been
renovated to an extent to nmake it functional.
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V. CowBillingsley Air Park Ltd. Pship., 233 S. W3d 408, 415

(Tex. App. 2007). Delivery of a deed is effective if (1) the
grantor places the deed wwthin the control of the grantee (2)
with the intention that the instrunment becone operative as a

conveyance. Noell v. CrowBillingsley Air Park Ltd. Pship.

supra at 415. The question of delivery of the deed is controlled
by the intent of the grantor, and it is determ ned by exam ning
all the facts and circunstances precedi ng, attending, and
follow ng the execution of the instrunment. [d. The best

evi dence that a deed has been delivered as required, of course,
woul d be the original deed, or a copy of the original as

recor ded.

According to petitioner, the deeds to the O evel and property
were delivered to HOME as required. Those deeds, if delivered as
petitioner clains, have never been recorded, and the | ocation of
the originals is unknown.

Petitioner’s position that a deed need not be recorded in
order to effectively pass title to real estate is consistent with
Texas | aw; under Texas |aw an unrecorded deed is binding on the
parties to the conveyance. 1d. at 416-417 (citing Tex. Prop.
Code. Ann. Sec. 13.001(b) (West 2004)). Be that as it nmay,
petitioner’s entitlenent to a charitable contribution deduction

for the Ceveland property faces other obstacles.
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First, we are concerned with petitioner’s failure to produce
copies of the original deeds. She is, and was at all tines
rel evant, an executive officer of HOVME and no doubt had access to
the financial and asset records of the organi zation. Second, and
perhaps nore troubling, within nonths after the deeds to the
Cl evel and property were clained to have been executed and
delivered, petitioner shows her nother as the owner of the
property on an application for a building permt. Third, and in
a simlar vein, an estimate froma contractor regarding repairs
to the relocated house to be placed on the C evel and property is
directed and addressed to petitioner’s nother. Because the
evidence is insufficient to support a finding that the C evel and
property was transferred frompetitioner to HOVE during 2004, she
is not entitled to include the value of that property in an
ot herw se al |l owabl e charitable contribution deduction for that
year .

Petitioner also included the cost of noving and repairing
the rel ocated house in the charitable contribution deduction
claimed on her 2004 return. The relocated house was not used by
HOVE during 2004. Furthernore, because it is unclear whether
HOVE obtained legal title to the rel ocated house during 2004,
petitioner is not entitled to any deduction for the cost of any
repairs to the house or for mleage clained to travel between

Cl evel and, Texas, and Houston, Texas, or el sewhere in connection
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with that house. Neverthel ess, the expenses that she incurred to
have the rel ocated house noved fromthe Good Shepherd property
arguably provided a benefit to Good Shepherd, even though not
necessarily to HOMVE.

Unr ei nbur sed expenditures made incident to the rendition of
services to a qualifying charitable organization (in this case
Good Shepherd) may constitute a deductible contribution.

Rockefeller v. Conm ssioner, 76 T.C. 178, 190-191 (1981), affd.

676 F.2d 35 (2d Cr. 1982); MCollumyv. Conm ssioner, T.C Meno.

1978-435; MIller v. Commi ssioner, T.C Meno. 1975-279; sec.

1.170A-1(g), Inconme Tax Regs.

As best we can tell fromthe record, petitioner paid
$10,944.50 to have the rel ocated house noved from Houston, Texas,
to the O eveland property. Presumably Good Shepherd woul d have
had to incur sonme expense to have the rel ocated house noved or
razed so the property on which it was |ocated could be used as a
parking lot for the church. To the extent that Good Shepherd
realized a financial benefit in excess of the value of the
rel ocated house, petitioner is entitled to include that excess in
an otherw se allowabl e charitable contribution deduction. See

Mur phy v. Conm ssioner, 54 T.C. 249, 252-253 (1970); see al so

United States v. Am Bar Endownent, 477 U.S. 105 (1986); sec.

1. 170A-1(h), Income Tax Regs. The record does not allow the

Court to determ ne any such excess; however, if the information
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is in the possession of the parties, they can reflect any such
al l omance in their Rule 155 conputati ons.

1. Oher Unreinbursed Expenditures

A. Travel - Rel at ed Expenses

Petitioner’s claimed charitable contribution deduction
i ncludes $2,692 attributable to travel -rel ated expenses for
transportation and neals and | odging that petitioner incurred in
connection wth travel relating to HOVE activities.

Section 1.170A-1(g), Incone Tax Regs., allows as a
charitable contribution deduction transportati on expenses and
reasonabl e expenses for neals and | odging i ncurred while away

fromhonme in the course of perform ng donated services. Mller

v. Comm ssioner, supra. The phrase “while away from honme” has

t he sanme neani ng as when used for purposes of section 162. Sec.
1.170A-1(g), Income Tax Regs. Petitioner’s “honme” during the

rel evant period of 2004 was Georgia, a point not in dispute. See

Mtchell v. Conm ssioner, 74 T.C. 578, 581 (1980) (a taxpayer’s

princi pal place of enploynent is his tax hone).

The record shows that, anong other things, petitioner
attended conventions, board neetings, and | uncheons which
required her to travel between Atlanta, Georgia, and Houston,
Texas, and other |ocations. Because she has properly
substanti ated the expenses incurred in connection with these

trips, see sec. 274(d), she is entitled to include the cost of
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the trips in her otherw se allowable charitable contribution
deduction.’

B. Expenditures Related to Ofice Supplies and the
Literacy Program

Petitioner’s claimed charitable contribution deduction
i ncl udes an anount attributable to expenditures related to:

(1) Ofice supplies; and (2) the literacy program

To substantiate the deduction petitioner provided: (1)
Recei pts and cancel ed checks for, anong other things, office
suppl i es and school books; (2) cell phone account statenents for
the 3-nonth span during which petitioner’s nother’s cell phone
was used as the contact nunber for the literacy program and (3)
a statement from HOVE certifying that petitioner was not
rei mbursed for the expenses.

A cell phone is “listed property” and subject to the strict
substantiation requirenments of section 274(d). Sec.
280F(d)(4) (A (v). A taxpayer nust establish the anmount of
busi ness use and the anmobunt of total use for the property to
substanti ate the amobunt of expenses for listed property. Sec.

1.274-5T(b) (6) (i)(B), Tenporary Incone Tax Regs., 50 Fed. Reg.

"W note that sec. 170(j) prohibits a deduction for
unr ei nbursed travel expenses incurred incident to the rendition
of charitable services, “unless there is no significant el enent
of personal pleasure, recreation, or vacation in such travel.”
Al though a portion of petitioner’s travel-related expenses is
attributable to trips to Houston, Texas, where sone of her famly
resides, there is no direct evidence suggesting that her trips to
Houst on, or otherw se, contained a significant el enent of
personal pl easure.
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46016 (Nov. 6, 1985). Petitioner introduced cell phone bills
that partially substantiate the anmounts of the clainmed
deductions. Petitioner, however, failed to establish the anmounts
of tinme that her nother used her cell phone for business and
personal purposes. Petitioner’s deduction for cell phone
expenses i s disall owed.

O herwi se, we find that petitioner has adequately
subst anti ated expenses related to office supplies and the
literacy program and she is therefore entitled to a charitable
contribution deduction for the costs of these itens.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




