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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CHI ECHI, Judge: Respondent determ ned a deficiency of
$2,316 in, and an accuracy-rel ated penalty under section 6662(a)?

of $463.20 on, petitioner’s Federal inconme tax (tax) for 1999.

IAIl section references are to the Internal Revenue Code
(Code) in effect for the year at issue. Al Rule references are
to the Tax Court Rules of Practice and Procedure.
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The issues renmaining for decision are:

(1) Is petitioner entitled to deduct certain legal fees in
determ ning his Schedule C net |oss? W hold that he is not.

(2) Is petitioner entitled to deduct certain clained gifts
to custoners and prospective custoners? W hold that he is not.

(3) I's petitioner liable for the accuracy-rel ated penalty
under section 6662(a)? W hold that he is.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

Petitioner resided in Falls Church, Virginia, at the tine he
filed the petition in this case.

During 1999, MKendree Co., Inc. (MKendree), enployed
petitioner as a salesperson. At all relevant tinmes, MKendree
had in effect an enpl oyee rei nbursenment policy (MKendree’s
rei mbursenment policy) that allowed its enpl oyees to request
rei mbursenent on a prescribed rei nbursenent form (rei nbursenent
form for any enpl oyee busi ness expenses that they incurred.
That policy provided in pertinent part:

Any purchase regardl ess of how small nust have a

Purchase Order nunber (P.O. #) obtained fromthe Nor-

fol k Parts Departnent and be acconpani ed by a Pay-

ment / Rei nbursenment form* * * in order to be reim

bur sed.

Paynents to enpl oyees for the rei nbursenent of
expenses, travel, etc., wll be nade on the 1st and

15th of each nmonth. All enployees nmust conplete an

Aut hori zati on Paynent/ Rei nbursenent formin order to
receive reinbursenent * * *
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Only those vehicles owed by McKendree are eligi-
ble for gas, tire, oil, repairs, etc. to be paid by or
charged to the Conpany. Enployees nust sign any tick-
ets and include the license plate nunber for any vehi-
cl e expenses charged. In addition, gasoline expenses
will be paid or reinbursed only in areas where
McKendr ee does business. Mleage is paid only on the
1st of each nonth and is two weeks in arrears. Al

m | eage nust be entered into the conputer by the 25th
of each nonth prior to the 1st of the follow ng nonth.

* * %

Those enpl oyees who are paid driving all owances or
driving reinbursenents nust pay their own expenses out
of those disbursenents. Any personal charges which
appear on an invoice presented to McKendree for paynent
w Il be deducted from an enpl oyee’s next pay check

* * %

Unaut hori zed charges in the future will be grounds
for imedi ate di sm ssal .

During 1999, pursuant to MKendree' s reinbursenent policy,
petitioner received $1,600 from McKendree as an advance on his
vehi cl e expenses for that year ($1,600 MKendree driving all ow
ance) .

At no relevant tinme did McKendree require petitioner to
provide gifts to its custonmers or its potential custoners.

On February 24, 1999, petitioner was arrested for and
charged with stealing nmerchandi se bel onging to COWUSA, Inc.,
val ued at $200 or nore. On June 2, 1999, a grand jury in the
Commonweal th of Virginia Grcuit Court for the Gty of Norfolk
indicted petitioner for grand larceny (crimnal charges).
Petitioner hired Christopher Christie (M. Christie), an attor-

ney, to represent himin defendi ng agai nst those cri m nal



- 4 -
charges, for which he paid M. Christie $5,500. On July 23,
1999, petitioner entered into a plea agreenent in which he
pl eaded guilty to the crim nal charges.

Petitioner tinely filed Form 1040, U.S. Individual |ncone
Tax Return, for his taxable year 1999 (petitioner’s 1999 return).
Petitioner did not include the $1,600 MKendree driving all owance
in total inconme in his 1999 return.

Petitioner included Schedule A-Item zed Deductions (1999
Schedule A) as part of his 1999 return. |In that schedul e,
petitioner claimed, inter alia, $12,617 of “Job Expenses and Most
O her M scel | aneous Deductions” (job expenses) prior to the
application of the two-percent floor inposed by section 67(a).

O that total, petitioner clained $12,157 as “Unrei nbursed

enpl oyee expenses”. Wth respect to those clained unreinbursed
enpl oyee expenses, petitioner, as required, conpleted Form 2106,
Enpl oyee Busi ness Expenses (1999 Form 2106), and included that
formas part of his 1999 return. In the 1999 Form 2106, peti-

tioner clained the foll owi ng unrei nbursed enpl oyee expenses:
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Expense Anpunt
Vehi cl e 1$10, 780
Transportation? 254
Travel 3 685
Meal s 4438

Petitioner calculated the $10,780 of clained vehicle ex-
penses by multiplying his clainmed actual vehicle expenses (i.e.,
$12,015) by the percentage of clained business use for his
vehicle (i.e., 89.72 percent). Petitioner’s clainmed actual
vehi cl e expenses consi sted of $5,835 for “Gasoline, oil, repairs,
vehicl e insurance, etc.” and $6,180 for “Vehicle rental s”.
Petitioner calculated the percentage of clainmed business use for
his vehicle by dividing his “Business mles” (i.e., 28,810 mles)
by “Total mles the vehicle was driven during 1999 (i.e., 32,110
mles).

’2ln the 1999 Form 2106, the expense category “Transport a-
tion” covered “Parking fees, tolls, and transportation, including
train, bus, etc., that did not involve overnight travel or
commuting to and fromwork.” Petitioner did not specify in the
1999 Form 2106 the type(s) of transportation expenses that he was
cl ai m ng.

]In the 1999 Form 2106, the expense category “Travel” cov-
ered “Travel expense while away from home overni ght, including
| odgi ng, airplane, car rental, etc.”, but not expenses for neals
or entertainnment. Petitioner did not specify in the 1999 Form
2106 the type(s) of travel expenses that he was cl ai m ng.

“ln calculating the $438 of clai ned neal expenses, peti-
tioner claimed in the 1999 Form 2106 total neal expenses of $875
and reduced that total by 50 percent, as required by sec. 274(n).

Petitioner did not reduce the vehicle expenses clained in the
1999 Form 2106 and as part of unreinbursed enpl oyee expenses in
the 1999 Schedule A by the $1, 600 McKendree driving all owance.

As required by section 67(a), petitioner reduced the $12,617
of job expenses clainmed in the 1999 Schedule A by two percent of
his adjusted gross incone (i.e., by $916). In determning the
taxabl e i ncome reported in petitioner’s 1999 return, petitioner

deducted the balance (i.e., $11,701), as well as the other
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item zed deductions clainmed in the 1999 Schedul e A that were not
subject to the two-percent floor inposed by section 67(a).

Petitioner included Schedule C, Profit or Loss From Busi ness
(1999 Schedule C), as part of his 1999 return. In that schedul e,
petitioner showed his “Principal business or profession, includ-
i ng product or service” as “COMPUTER CONSULTI NG and his “Busi -
ness nane” as “PONERPO NT CONSULTING'. In the 1999 Schedule C
petitioner showed gross incone of $2,000 and cl ai ned total
expenses of $13,563 and a net |oss of $11,563. The clained total
expenses in the 1999 Schedule C included as an expense for “Legal
and professional services” $5,000 ($5,000 clainmed | egal expense)
of the $5,500 that petitioner paid to M. Christie to represent
hi min defending against the crimnal charges. |In determning
the taxable inconme reported in petitioner’s 1999 return, peti-
ti oner deducted the total (i.e., $11,563) net |oss that peti-
tioner claimed in the 1999 Schedule C

On August 4, 2005,?2 respondent issued to petitioner a notice
of deficiency (notice) for his taxable year 1999. In that
noti ce, respondent disallowed, inter alia, the $5,000 clained

| egal expense in the 1999 Schedule C. In the notice, respondent

2The parties stipulated that respondent issued the notice to
petitioner on May 31, 2005. That stipulationis clearly contrary
to the facts that we have found are established by the record,
and we shall disregard it. See Cal-Miine Foods, Inc. v. Conm s-
sioner, 93 T.C 181, 195 (1989). The record establishes, and we
have found, that respondent issued the notice to petitioner on
Aug. 4, 2005.




- 7 -
al so determ ned that petitioner is liable for his taxable year
1999 for the accuracy-rel ated penalty under section 6662(a).
OPI NI ON

Petitioner bears the burden of proving that the determ na-
tions in the notice are erroneous.® Rule 142(a); Welch v.
Hel vering, 290 U. S. 111, 115 (1933). Moreover, deductions are a
matter of l|egislative grace, and petitioner bears the burden of

proving entitlenment to any deduction clainmed. |1NDOPCO, lnc. v.

Commi ssioner, 503 U.S. 79, 84 (1992). Petitioner was required to

mai ntain records sufficient to establish the amount of any
deduction clainmed. Sec. 6001; sec. 1.6001-1(a), Inconme Tax Regs.

$5, 000 d ai ned Legal Expense

It is petitioner’s position* that he is entitled to deduct
in the 1999 Schedule C the $5,000 clainmed | egal expense.

A taxpayer is entitled to deduct under section 162(a)
expenses for legal fees “if the suit against the taxpayer ‘arises
in connection with’ or ‘proximately results from the taxpayer’s

busi ness or profit-seeking activity. United States v. Gl nore,

372 U.S. 39, 48 (1963); Kornhauser v. United States, 276 U.S.

3Petitioner does not claimthat the burden of proof shifts
to respondent under sec. 7491(a). |In any event, petitioner has
failed to establish that he satisfies the requirenents of sec.
7491(a)(2). On the record before us, we find that the burden of
proof does not shift to respondent under sec. 7491(a).

“Al t hough the Court ordered petitioner to file a posttri al
brief, he failed to do so.
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145, 153 (1928).” O Milley v. Conmm ssioner, 91 T.C. 352, 361-362

(1988). In determ ning whether such expenses are deductible, we
must focus on “the origin and character of the claimw th respect

to which [the] expense was incurred”. United States v. G lnore,

supra at 49.

In support of his position that he is entitled to deduct in
the 1999 Schedule C the $5,000 clainmed | egal expense, petitioner
testified:

It was in the process of building up ny business.

was in conputer consulting, conputer software, and it

was conputer equipnent that | had tried to purchase at

a slight discount.

Petitioner did not present any other evidence in support of his
position with respect to the $5,000 cl ai ned | egal expense.

On the instant record, we find that petitioner has failed to
carry his burden of establishing that the crimnal proceeding in
which M. Christie represented petitioner arose in connection
with or proximately resulted froma business or profit-seeking
activity of petitioner. On that record, we further find that
petitioner has failed to carry his burden of establishing that
the origin and the character of the claimwth respect to which
the $5,000 clained | egal expense was incurred was a business or
profit-seeking activity of petitioner.

On the record before us, we find that petitioner has failed

to carry his burden of establishing that he is entitled to deduct

in the 1999 Schedule C the $5,000 clainmed | egal expense.



Certain Clained Gfts

Petitioner did not claimany gifts as unrei nbursed enpl oyee
expenses in the 1999 Schedule A included as part of his 1999
return. At trial, however, petitioner nmaintained that he is
entitled to deduct as unreinbursed enpl oyee expenses for his
t axabl e year 1999 gifts totaling $1,600 that he clains he gave to
custoners and prospective custoners of MKendree (clained gifts).

Section 162(a) generally allows a deduction for ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on any trade or business. A taxpayer is entitled to
deduct under section 162(a) unreinbursed enpl oyee business
expenses only to the extent that the taxpayer denonstrates that
such taxpayer could not have been rei nbursed for such expenses by

such taxpayer’s enployer. Podens v. Comm ssioner, 24 T.C 21, 23

(1955).°
Section 274(b) provides:

SEC. 274. DI SALLOMNCE OF CERTAI N ENTERTAI NMENT, ETC.,
EXPENSES.

* * * * * * *

(b) Gfts.--

(1) Limtation.--No deduction shall be al-
| oned under section 162 or section 212 for any
expense for gifts made directly or indirectly to
any individual to the extent that such expense,
when added to prior expenses of the taxpayer for

5See al so Putnam v. Conmmissioner, T.C. Mno. 1998-285;
Marshall v. Comm ssioner, T.C. Mnpb. 1992-65.
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gifts made to such individual during the sane
t axabl e year, exceeds $25. For purposes of this
section, the term*“gift” neans any item excl udable
fromgross incone of the recipient under section
102 which is not excludable fromhis gross incone
under any other provision of this chapter, but
such term does not include—-

(A) an itemhaving a cost to the tax-
payer not in excess of $4.00 on which the
name of the taxpayer is clearly and perma-
nently inprinted and which is one of a nunber
of identical itens distributed generally by
t he taxpayer, or

(B) a sign, display rack, or other pro-
notional material to be used on the business
prem ses of the recipient.

For certain kinds of expenses otherw se deducti bl e under
section 162(a), such as expenses for gifts, a taxpayer nust
satisfy certain substantiation requirenents set forth in section
274(d) before such expenses will be allowed as deducti ons.

In order for petitioner’'s clained gifts to be deducti bl e,
such gifts nust satisfy the requirenents of not only section
162(a) but al so section 274(d). To the extent that petitioner
carries his burden of showing that the clained gifts satisfy the
requi renents of section 162(a) but fails to satisfy his burden of
showi ng that such gifts satisfy the recordkeeping requirenents of
section 274(d), petitioner will have failed to carry his burden
of establishing that he is entitled to deduct such gifts, regard-
| ess of any equities involved. See sec. 274(d); sec. 1.274-
5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6,

1985) .
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The recordkeepi ng requirenents of section 274(d) w |
precl ude petitioner from deducting any expenditure otherw se
al | owabl e under section 162(a) for a gift unless he substantiates
the requisite el enents of each such expenditure. See sec.
274(d); sec. 1.274-5T(a), Tenporary |Incone Tax Regs., 50 Fed.
Reg. 46014 (Nov. 6, 1985). A taxpayer is required to

substanti ate each el enent of an expenditure or use

* * * py adequate records or by sufficient evidence
corroborating his own statenent. Section 274(d) con-
tenpl ates that a taxpayer will nmaintain and produce
such substantiation as will constitute proof of each
expenditure or use referred to in section 274. Witten
evi dence has considerably nore probative val ue than
oral evidence alone. |In addition, the probative val ue
of witten evidence is greater the closer intinme it
relates to the expenditure or use. A contenporaneous
log is not required, but a record of the elenents of an
expenditure or of a business use of |isted property
made at or near the tine of the expenditure or use,
supported by sufficient docunentary evidence, has a
hi gh degree of credibility not present wwth respect to
a statenent prepared subsequent thereto when generally
there is a lack of accurate recall. Thus, the corrobo-
rative evidence required to support a statenent not
made at or near the time of the expenditure or use nust
have a high degree of probative value to el evate such
statenent and evidence to the level of credibility
reflected by a record nade at or near the tinme of the
expendi ture or use supported by sufficient docunentary
evidence. The substantiation requirenents of section
274(d) are designed to encourage taxpayers to nmaintain
the records, together with docunentary evi dence, as
provided in paragraph (c)(2) of this section [1.274-5T,
Tenporary I ncome Tax Regs.].

Sec. 1.274-5T(c)(1), Tenporary Incone Tax Regs., 50 Fed. Reg.
46016- 46017 (Nov. 6, 1985).
The el enments that a taxpayer nmust prove with respect to an

expenditure for a gift are: (1) The anount of each expenditure
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for a gift, i.e., the cost of the gift to the taxpayer; (2) the
time of each such expenditure, i.e., the date of the gift;
(3) the description of each such expenditure, i.e., a description

of the gift; (4) the business purpose of each such expenditure,
i.e., the business reason for the gift or nature of the business
benefit derived or expected to be derived as a result of the
gift; and (5) the business relationship of each such expenditure,
i.e., the occupation or other information relating to the recipi-
ent of the gift, including name, title, or other designation,
sufficient to establish business relationship to the taxpayer.
Sec. 1.274-5T(b)(5), Tenporary Incone Tax Regs., 50 Fed. Reg.
46016 (Nov. 6, 1985).

Petitioner testified that he did not use the $1, 600
McKendree driving all owance to pay for vehicle expenses, as
requi red by McKendree’'s rei nbursenent policy. Instead, according
to petitioner’s testinony, he used that driving all owance to pay
for the clained gifts totaling $1,600 to customers and prospec-
tive custoners of McKendree. Petitioner testified:

| woul d basically purchase very inexpensive gifts

general ly under $20, give it either to potential cli-

ents or give it to present clients just as a way of

greasing the skids. So all the gifts | gave | kept

track of. | know what days | gave it on

Sonetinmes | don’'t have exactly who | gave it to,
but other tinmes I did. | wasn't exact about witing
down the nanme of the person. Al that was done in that

year. It was fully expensed, and | basically kept
track of that.



* * * | gave the gifts out on a regular basis, and

that was basically it. They were snmall gifts, no

recei pts needed because they were all under $20.

Petitioner’'s testinony fails to establish, inter alia,

(1) the recipient of any clained gift, (2) the business relation-
ship to McKendree or to petitioner of the recipient of any
clainmed gift, (3) the anpbunt of any clained gift, (4) the date of
any clained gift, (5) a description of any clained gift, or

(6) the business purpose of any clainmed gift. W shall not rely
on petitioner’s testinony to establish his position with respect
to the clainmed gifts. Except for that testinony, petitioner
presented no evidence with respect to the clained gifts.

The record establishes that McKendree did not require
petitioner to provide gifts to its custoners or its potenti al
custoners. The record does not establish that gifts to custoners
and prospective custoners of MKendree were enpl oyee busi ness
expenses under MKendree’' s reinbursenent policy.

Assum ng arguendo that petitioner had established that he
made the clained gifts to custoners and prospective custoners of
McKendree and that such clainmed gifts were enpl oyee business
expenses under MKendree’'s reinbursenent policy, petitioner
admtted at trial that he did not submt any reinbursenent forns
for any such gifts, as required by MKendree' s reinbursenent

policy. On the instant record, we find that petitioner has
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failed to carry his burden of establishing that he could not have
been rei mbursed by McKendree for the clainmed gifts.

On the record before us, we find that petitioner has failed
to carry his burden of establishing that he is entitled for his
t axabl e year 1999 to the deduction under section 162(a) that he
clains as unrei nbursed enpl oyee busi ness expenses for the clained
gifts.®

Accur acy- Rel ated Penalty

It is respondent’s position that petitioner is |liable for
his taxable year 1999 for the accuracy-related penalty under
section 6662(a) because of negligence or disregard of rules or
regul ati ons under section 6662(b)(1).

The term “negligence” in section 6662(b)(1) includes any
failure to make a reasonable attenpt to conply with the Code.
Sec. 6662(c). Negligence has al so been defined as a failure to
do what a reasonabl e person would do under the circunstances.

See Leuhsler v. Conm ssioner, 963 F.2d 907, 910 (6th Cr. 1992),

affg. T.C. Meno. 1991-179; Antonides v. Comm ssioner, 91 T.C.

686, 699 (1988), affd. 893 F.2d 656 (4th Cr. 1990). The term

SAssuni ng arguendo that petitioner had established the
deductibility under sec. 162(a) of the clainmed gifts, he would
still have to satisfy the requirenents of sec. 274(b) and (d) and
the regul ations thereunder. On the record before us, we find
that petitioner has failed to satisfy those requirenents. See
sec. 274(b) and (d); sec. 1.274-3, Incone Tax Regs.; sec. 1.274-
5T(b)(5), Tenporary Incone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6,
1985) .
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“di sregard” includes any carel ess, reckless, or intentional
di sregard. Sec. 6662(c).

Failure to keep adequate records is evidence not only of
negl i gence, but also of intentional disregard of regul ations.
See sec. 1.6662-3(b)(1) and (2), Incone Tax Regs.; see also
Magnon v. Conmi ssioner, 73 T.C. 980, 1008 (1980).

The accuracy-rel ated penalty under section 6662(a) does not
apply to any portion of an underpaynent if it is shown that there
was reasonabl e cause for, and that the taxpayer acted in good
faith with respect to, such portion. Sec. 6664(c)(1l). The
determ nation of whether the taxpayer acted with reasonabl e cause
and in good faith depends on the pertinent facts and circum
stances, including the taxpayer’s efforts to assess such tax-
payer’s proper tax liability, the know edge and experience of the
t axpayer, and the reliance on the advice of a professional, such
as an accountant. Sec. 1.6664-4(b)(1), Incone Tax Regs.

Respondent has the burden of production under section
7491(c) wth respect to the accuracy-rel ated penalty under
section 6662. To neet that burden, respondent nust cone forward
with sufficient evidence indicating that it is appropriate to

i npose that penalty. Higbee v. Conmm ssioner, 116 T.C. 438, 446

(2001). Al though respondent bears the burden of production with
respect to the accuracy-related penalty that respondent deter-

m ned for petitioner’s taxable year 1999, respondent “need not
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i ntroduce evidence regardi ng reasonable cause * * * or simlar
provisions. * * * the taxpayer bears the burden of proof with
regard to those issues.” 1d.

Petitioner conceded certain determ nations that respondent
made in the notice. As a result, petitioner has acknow edged
t hat an under paynment exists for his taxable year 1999.

Wth respect to the accuracy-related penalty under section
6662(a) that respondent determ ned for petitioner’s taxable year
1999, petitioner testified:

| keep as accurate records as | always have. | use a

conputer programto do ny taxes. |'mpretty precise

about what | put in there and back it up to the best of

my ability. |’ve done this for 30 years. Well, not

conputerized, but |’ve used a conputer since 1988 doi ng
nmy taxes.

* * * * * * *

* * * | always go through it, the conmputer program

will check it for any discrepancies, and even then

will go back through it and check it again. So all the

cal cul ations are done by the conputer, but | do doubl e-

check, and the conputer wll flag anything that is a

di screpancy.

The record in this case does not contain any of the records
that petitioner testified he nmaintained. W are not required to,
and we shall not, accept petitioner’s uncorroborated, self-
serving, and conclusory testinony about maintaining records. See

Lerch v. Comm ssioner, 877 F.2d 624, 631-632 (7th Gr. 1989),

affg. T.C. Meno. 1987-295; Geiger v. Conmm ssioner, 440 F.2d 688,

689-690 (9th Cr. 1971), affg. per curiamT.C Meno. 1969-159;
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Shea v. Comm ssioner, 112 T.C 183, 189 (1999). On the instant

record, we find that petitioner did not maintain the records
required by section 6001 and section 1.6001-1(a), |Incone Tax
Regs. On that record, we further find that any unidentified
records that petitioner may have maintai ned were not adequate
under those provisions. On the instant record, we find that the
burden of production that respondent has under section 7491(c) is
satisfied. See sec. 1.6662-3(b)(1) and (2), Incone Tax Regs.

Except for the testinony quoted above, petitioner presented
no evi dence, and made no argunent, with respect to the accuracy-
related penalty under section 6662(a) that respondent determ ned
for petitioner’s taxable year 1999. On the instant record, we
find that petitioner has failed to carry his burden of show ng
that he was not negligent and did not disregard rules or regul a-
tions, or otherwi se did what a reasonable person would do, with
respect to the underpaynent for that year

On the instant record, we further find that petitioner has
failed to carry his burden of showi ng that there was reasonabl e
cause for, and that he acted in good faith with respect to, the
under paynent for the year at issue. See sec. 6664(c)(1).

On the record before us, we find that petitioner has failed
to carry his burden of establishing that he is not liable for
1999 for the accuracy-related penalty under section 6662(a).

We have considered all of the parties’ contentions and
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argunments that are not discussed herein, and we find themto be
w thout nmerit, irrelevant, and/or noot.

To reflect the foregoing and the concessions of the parties,

Deci sion will be entered under

Rul e 155.



