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P s ch. 11 bankruptcy conmmenced in 1995, and he
was di scharged upon the confirmation of his plan of
reorgani zation during 1997. Effectively, at the tine
of confirmation, all of the estate’s assets were
transferred to a liquidating trust for the benefit of
creditors. P had net operating | osses (NOLs) that
arose in years prior to the bankruptcy comrencenent.

P s bankruptcy estate also incurred tax |losses. The
bankruptcy estate succeeded to P s preconmencenent

NCLs. Under sec. 1398(i), I.R C, P would succeed to
the tax attributes (NOLs) of the bankruptcy estate,
upon its termnation. P contends that his ch. 11
bankruptcy term nated upon the confirmation of the plan
and the discharge of the debtor. R contends that a ch
11 bankruptcy does not termnate until closed by a
final order of a bankruptcy court.
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P seeks to apply NOLs to his 1995, 1996, and 1997
i nconme which was not includable in the bankruptcy
estate. R contends that P may not carry NOLs to any
years prior to the termnation of P s bankruptcy
estate; i.e., 1996 or 1995.

1. Held: The “termnation” of P s ch. 11

bankruptcy, for purposes of sec. 1398, |I.R C., occurred
upon the confirmation of the plan and di scharge of the
debt or.

2. Held, further, P may use NOLs with respect to
his separate tax reporting in the year of the
commencenent of his bankruptcy and |later years, to the
extent allowed under sec. 172, I.R C., and the
regul ati ons thereunder.

Oren L. Benton, pro se.

Frederick J. Lockhart, Jr., and John A. \Weda, for

respondent.

OPI NI ON

CERBER, Judge: Respondent determ ned deficiencies in
petitioner’s Federal incone taxes, an addition to tax, and
penalties for the short taxable year of February 23 through

Decenber 31, 1995, and the taxable years 1996 and 1997, as

foll ows:
Accur acy-
Addition to Tax Related Penalty
Year Defi ci ency Sec. 6651(a) (1) Sec. 6662
19957 $75, 771 - - $15, 154
1996 240, 565 - - 48, 113
1997 249, 337 $57, 967 46, 374

! Pursuant to sec. 1398(d)(2)(D), petitioner elected to
termnate his taxable year as of the bankruptcy conmencenent
date, Feb. 23, 1995. The deficiency is with respect to the short
tax year of Feb. 23 through Dec. 31, 1995.
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This matter is before the Court on respondent’s notion for
partial sunmary judgnment. See Rule 121.! The issues presented
for our consideration are: (1) Wuether petitioner succeeded to
the tax attributes of his chapter 11 bankruptcy estate at the
time of confirmation of the plan of reorganization or,
alternatively, upon entry of a final order closing the bankruptcy
proceedi ng, see sec. 1398(i); (2) whether petitioner may carry
net operating losses (NOLs) to his 1995, 1996, and 1997 tax
years; and (3) whether certain paynents petitioner received were
conpensation for his services.

Backgr ound

Petitioner resided in Go, lowa, at the tine his petition
was filed in this proceeding. On February 23, 1995, petitioner
filed a voluntary petition with the U S. Bankruptcy Court for the
District of Colorado under chapter 11 of the Bankruptcy Code.
Concurrently, four related petitions were filed for business
entities controlled by petitioner. An additional entity
controlled by petitioner filed a petition under chapter 11 during
1996. Al six bankruptcy cases were admnistered as a rel ated
group. A separate bankruptcy estate was established for each

entity, including the Oren L. Benton Bankruptcy Estate (Benton

1 Unless otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code in effect for the
t axabl e years at issue.
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estate) and the Nuexco Tradi ng Corp. Bankruptcy Estate (NTC
bankruptcy estate). As of the date of each petition, the
entity’' s assets becane assets of its bankruptcy estate. Pursuant
to section 1398(d)(2)(D), petitioner elected to termnate his
taxabl e year as of February 23, 1995. A separate Federal incone
tax return was filed for petitioner’s short taxable year February
23 through Decenber 31, 1995.

Anong the assets that nade up the Benton estate were
petitioner’s interests in three entities that were involved in
t he operation and ownership of the Col orado Rocki es Nati onal
League Basebal |l Franchise. The three interests included a
[imted partnership interest in the Col orado Baseball d ub
Limted Partnership (CBCLP), which was the owner of the Nationa
League franchise. |In addition, Colorado Baseball Managenent,
Inc. (CBM, was a corporation entitled to a percentage of the
gross revenues of CBCLP. Lastly, Colorado Baseball, Inc. (CBI),
was the managi ng general partner in CBCLP

A second anended pl an of reorganization (the plan), dated
August 18, 1997, for petitioner and his rel ated bankruptcy
estates was to be effective on August 31, 1997. Until the August
18, 1997, confirmation of the plan, petitioner served as the
debtor in possession. Anong other things, the plan provided that
on August 31, 1997, nost of the various bankruptcy estates’

assets would be transferred into a liquidating trust to be
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adm nistered for the benefit of creditors by a trustee. The
trustee was responsible for all tax matters relating to the
estates subject to the supervision of an oversight conmmttee.
The creditors agreed in the plan that the tax attributes would go
to the debtor (petitioner) upon confirmation of the plan.

The plan also provided that the interest in CBCLP was to be
pl aced in the NTC bankruptcy estate, and the CBM and CB
interests were to remain in the Benton estate. The notivation
for not transferring these assets to the liquidating trust was to
mai ntain the S corporation status of CBMand CBI. This limted
exception to the general transfer of assets to the |iquidating
trust was approved by the Benton estate’s creditors and pronoted
by Benton’s fellow S corporation sharehol ders. Those
shar ehol ders were concerned about whether the placenent of an
interest in an S corporation into a bankruptcy liquidating trust
woul d result in the termnation of S corporation status. Their
concern was focused upon whether a |iquidating trust and/or
liquidating trustee would be a qualified sharehol der of an S

cor poration. ?

2\ note that sec. 1361(b)(1)(B) and (c)(3) permts the
estate of an individual in bankruptcy to becone a sharehol der of
an S corporation without triggering termnation of S corporation
status. Cf. Mouwurad v. Conm ssioner, 121 T.C. 1 (2003). W
surm se that the sharehol ders were concerned about S corporation
status in the event that the stock were transferred fromthe
bankruptcy estate to the liquidating trust.
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The Benton estate retained bare legal title to the interests
in CBI and CBMwith no rights of ownership. The plan included
the followng terns, which in effect nade the Benton estate a
mer e nom nee:

i) the Liquidating Trustee shall be deened to hold an

irrevocabl e proxy and power of attorney to act on the

Benton Estate’s behalf wth respect to the Basebal

Interests or any of them

it) * * * [the Baseball Interests] shall be deened

ordered * * * to pay over all paynents on account of

t he Baseball Interests as the Liquidating Trustee shal

direct;

iii) the Benton Estate shall not sell, encunber, or

ot herwi se di spose of any interest in the Basebal

Interests without the express prior witten consent of

the Liquidating Trustee. To the extent required to

ef fectuate the purposes of this section, the

Li qui dating Trustee shall be deened the representative

of the Estates in regard to the adm nistration of the

Basebal | Interests.

On Septenber 1, 1997, the first day followi ng the effective
date of the plan, petitioner was di scharged under the provisions
of Bankruptcy Code section 1141(d) from any debt that arose
before confirmation, and he was relieved of his status as
“debt or-i n-possessi on”.

On his 1997 Federal inconme tax return, petitioner clained
approximately $84 million in NOLs that had arisen before the
comencenent of the bankruptcy and had not been used by his
bankruptcy estate. Petitioner contended that he received the
NOLs from his bankruptcy estate as of August 31, 1997, the

effective date of the confirmed plan. During April 1999
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petitioner filed a Form 1040X, Amended U.S. Individual |Income Tax
Return, for the short taxable year 1995 and the cal endar year
1996, attenpting to use NOLs initially reported on his 1997
return. During Cctober 2001, petitioner filed anmended returns
containing $59 mllion in increased clainms for NOLs.
Petitioner received the follow ng anounts from CBM duri ng

his taxabl e years ended Decenber 31, 1995, 1996, and 1997:

Taxabl e
Year Anpount
1995 $200, 000
1996 1, 000, 000
1997 925, 000
1997 60, 000

Petitioner reported the anmounts received in 1995 and 1996 as
wages on his Fornms 1040, U.S. Individual Incone Tax Return. He
did not, however, report as incone the anmobunts he received during
1997 on his original 1997 return. |Instead, petitioner attached a
statenent to his 1997 return asserting that the anounts he
received fromCBMin 1997 bel onged to the Benton estate and were
| oans fromthe estate to him On the statenent, he al so
mai nt ai ned that the Benton estate was chal | engi ng the
characterization of the paynents as conpensati on, asserting that
they were paynents with respect to the stock. Petitioner, in
amended returns for 1995 and 1996, included statenments simlar to
those included on his 1997 return, asserting that the paynents
were erroneously included as conpensation and should be properly

characterized as | oans fromthe Benton estate.
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Di scussi on

Summary Judgment

Respondent noved for partial summary judgnent wi th respect
to three issues in this case. Summary judgnent is intended to

expedite litigation and avoid unnecessary trials. Fla. Peach

Corp. v. Conm ssioner, 90 T.C. 678, 681 (1988). A notion for

partial summary judgnent may be granted if there is no genui ne

issue as to any material fact. See Rule 121(b); Elec. Arts, Inc.

v. Comm ssioner, 118 T.C. 226, 238 (2002). The noving party

bears the burden of showing that there is no genuine issue of
material fact, and factual inferences will be read in a manner
nost favorable to the party opposing summary judgnent. Bond v.

Commi ssioner, 100 T.C. 32, 36 (1993); Dahlstromyv. Conm ssioner,

85 T.C. 812, 821 (1985). A partial summary adjudication is
appropriate if all issues in the case are not disposed of. See

Rul e 121(b); Turner Broad. Sys., Inc. & Subs. v. Conm ssioner,

111 T.C 315, 323-324 (1998). This case is ripe for partial
summary judgnment with respect to the term nation and net
operating | oss issues. Cenuine issues of material fact exist
however, with respect to the conpensation issue.

1. The Controversy--Cenerally

Petitioner seeks to use NOLs that arose before and during
hi s bankruptcy proceedi ng. Under section 1398(i), petitioner

woul d succeed to such tax attributes upon the “term nation of an
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estate”. Petitioner contends that, in the context of his chapter
11 bankruptcy reorgani zation, the estate termnated at the tinme
of the confirmation of the plan of reorganization and di scharge
of the debtor.® Respondent contends that the bankruptcy estate
does not termnate until the bankruptcy proceeding is formally
closed.* W nust resolve this threshold question before
considering whether petitioner is entitled to use certain net
operating | oss deductions fromthe bankruptcy estate.

The rel ationship, for Federal tax purposes, between a
bankrupt and a chapter 11 bankruptcy estate has been described as
fol |l ows:

The filing of a bankruptcy petition under Chapter 11

creates a new taxable entity, the bankruptcy estate,

that is separate fromthe debtor. Sec. 1398. The

bankruptcy estate conputes its taxable incone in the

same manner as an individual does, except that the

entity nmust use the tax rates applicable to a nmarried

individual filing a separate return. Sec. 1398(c).

Further, the bankruptcy estate succeeds to and

takes into account the individual debtor’'s tax
attributes (e.g., any NOL [net operating | oss]

8 Qur consideration of the issues in this case is limted to
the effect of sec. 1398 in the context of an individual ch. 11
bankrupt cy reorgani zati on.

“ W note that at the tine of the filing of the notion for
summary judgnent, the bankruptcy court had not entered a final
order closing petitioner’s ch. 11 proceeding. If we were to hold
that the closing of the bankruptcy proceeding was the tine of
“termnation”, the bankruptcy estate’'s tax attributes would not
transfer to petitioner until the closing of the estate. That
could create a situation where petitioner would not be able to
use the tax attributes even though the bankruptcy estate no
| onger controlled the assets or needed the tax attributes.
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carryforward). Sec. 1398(g). In the case of NOLs, the
bankruptcy estate succeeds to the NOLs as determ ned
under section 172, as of the first day of the

i ndi vidual debtor’s taxable year in which the case
comences. Sec. 1398(g)(1). The NOLs as determ ned by
a cal endar year individual debtor, as of January 1 of
the year the debtor files a bankruptcy petition, go to
t he bankruptcy estate for its exclusive use for the
benefit of the creditors on the commencenent date. 1d.
The individual debtor then succeeds to and takes into
account the NCOLs of the bankruptcy estate at the

term nation of the bankruptcy case. Sec. 1398(i).

* * * [Lassiter v. Conm ssioner, T.C Meno. 2002-25.]

[1l. Ternmination for Purposes of Section 1398(i)

Petitioner seeks to use tax |osses from his bankruptcy
estate. Section 1398(i) provides for the circunstances under
whi ch such tax attributes becone available to the debtor/
taxpayer. Section 1398(i) provides:

SEC. 1398(i). Debtor Succeeds to Tax Attributes
of Estate.--1n the case of a termnation of an estate,
the debtor shall succeed to and take into account the
itens referred to in paragraphs (1), (2), (3), (4),
(5), and (6) of subsection (g) in a manner simlar to
that provided in such paragraphs (but taking into
account that the transfer is fromthe estate to the
debtor instead of fromthe debtor to the estate). 1In
addition, the debtor shall succeed to and take into
account the other tax attributes of the estate, to the
extent provided in regulations prescribed by the
Secretary as necessary or appropriate to carry out the
purposes of this section. [Enphasis added.]

The parties disagree about the neaning of the phrase

“term nation of an estate”. Petitioner argues that the
termnation of his estate occurred when his plan of
reorgani zati on was confirned. Respondent, however, argues that

termnation occurs only at the time when a bankruptcy court



- 11 -
enters an order formally closing the proceeding and releasing its
jurisdiction over a bankruptcy estate.

The phrase “term nation of an estate” could have differing
meani ngs in the context of a bankruptcy proceeding. |If Congress
had used the phrase “closing of the bankruptcy proceeding”, there
woul d have been |l ess anmbiguity or roomfor interpretation.
However, either respondent’s or petitioner’s interpretation could
fit within the neaning of the phrase “term nation of an estate”.
For exanple, a bankruptcy estate could be considered to be
term nat ed when a bankruptcy court enters an order closing the
estate. Likewse, in the context of a plan of reorganization,
when a bankruptcy court confirns a plan and di scharges the
debtor, the estate, in substance and effect, may be considered to
be termnated. At that point in the proceeding, the bankruptcy
court’s role is to nonitor the plan of reorganization. The
di sputed phrase is not defined in the Internal Revenue Code or
t he underlying regul ati ons.

Section 350(a) of the Bankruptcy Code specifically provides
for the closing of a bankruptcy proceeding “After an estate is
fully adm ni stered and the court has discharged the trustee”. 11
U S.C sec. 350(a) (2000). Bankruptcy courts have regularly
defined closing of an estate as the tinme a final decree is

entered closing the case. See S.S. Retail Stores v. Ekstrom 216

F.3d 882, 884 (9th Gr. 2000); In re Duplan Corp., 212 F.3d 144,
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148 (2d Cr. 2000); Duebler v. Sherneth Corp., 160 F.2d 472, 474

(2d Cir. 1947).

Simlarly, the phrase “term nation of an estate” has, by
necessity, been interpreted and defined by numerous bankruptcy
courts. For exanple, one bankruptcy court, in deciding whether
t he bankruptcy estate had incurred certain admnistrative
expenses in a chapter 11 bankruptcy proceeding, held that the
estate had term nated upon the confirmation of the plan of

reorgani zation. See In re Westholt Mnufacturing, Inc., 20

Bankr. 368 (1982), affd. sub nom United States v. Rednond, 36

Bankr. 932 (D. Kan. 1984). In the In re Wstholt case, the

Governnent argued that the debtor’s unpaid enpl oynent taxes were
incurred while the debtor was under chapter 11 bankruptcy
protection and therefore the taxes were adm ni strative expenses

of the estate. In In re Westholt the Governnment argued, as it

has in the case before us:

until a case is closed pursuant to a final decree at

t he consummation of the Chapter 11 plan, the bankruptcy
estate remains in existence and the court retains
jurisdiction over the reorgani zation plan so that

enpl oynent and unenpl oynent taxes incurred by the
debtor in possession follow ng confirmation of the plan
are taxes incurred by the estate and, thus, properly
characterized as adm nistrative expenses. * * * [ld.
at 371.]

The court in In re Westholt, however, held that the estate

was not obligated for the enploynent tax because the estate

term nated upon the confirmation of the plan. The court
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explained that “At confirmation, all the property of the estate
is vested in the debtor, thereby termnating the estate’s
exi stence, although the court has continued jurisdiction under
section 1142 to oversee the plan’s execution.” 1d. at 372 (fn.
ref. omtted). The principle that an estate term nates upon
confirmation of the plan of reorganization is one that is wdely

hel d anongst the bankruptcy courts. See, e.g., Inre Walker, 198

Bankr. 476 (Bankr. E.D. Va. 1996); Cook v. Chrysler Credit Corp.,

174 Bankr. 321 (MD. Ala. 1994); In re Mold Makers, Inc., 124

Bankr. 766 (Bankr. WD. I1l. 1990); Mrine lron & Shi pbuilding

Co. v. City of Duluth, 104 Bankr. 976 (D. Mnn. 1989); In re Tri-

L Corp., 65 Bankr. 774 (Bankr. D. Utah 1986).

In a simlar vein, it was held in Gen. Elec. Credit Corp. V.

Nardulli & Sons, Inc., 836 F.2d 184, 190 (3d G r. 1988), that

“Insol vency proceedings term nate upon confirmation of a plan of
reorgani zation, or on the effective date or consunmati on date of
the plan, if provided for in the plan.” The specific issue
considered in that chapter 11 bankruptcy proceedi ng was whether a
creditor’s perfected security interest had expired. As a
threshold to the primary issue, the court had to deci de when the
i nsol vency proceedi ng term nat ed.

Li kewise, it was held that a bankruptcy court’s
postconfirmation jurisdiction was limted to matters concerning

the operation of the confirmed plan and did not extend to
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guestions interpreting substantive aspects underlying the plan.

In re Geenly Energy Holdings, Inc., 110 Bankr. 173 (Bankr. E.D.

Pa. 1990). In that case, the bankruptcy court was considering
whet her it retained postconfirmation jurisdiction to decide
corporate matters, such as who owned stock, entitlenent to

di stributions, sharehol der representation on a board of
directors, and voting rights under the confirnmed plan of

reorgani zation. The court “[bal anced] the need to retain
jurisdiction [of] post-confirmation [matters] with the need to
end the reorgani zation process at sone point.” 1d. at 180. The
court did not decide the corporate matters and relied on the

holding in In re Westholt Manufacturing, Inc., supra, and other

cases that “*At confirmation, all the property of the estate is
vested in the debtor, thereby term nating the estate’s existence,
al t hough the court has continued jurisdiction under section 1142

* * * to oversee the plan’s execution.”” 1n re Geenly Energy

Hol di ngs, Inc., supra at 180 (quoting In re Wstholt

Manuf acturing, Inc., supra at 372).

The above-referenced |line of chapter 11 bankruptcy cases
uniformy holds that, for purposes of determ ning substantive
gquestions regarding the estate, a “termnation” occurs at the
time the debtor’s plan of reorganization is confirnmed. 1In a
chapter 11 proceeding involving a venue question, however, the

hol di ng of the Court of Appeals for the Third Crcuit varied from
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t he above hol dings. The Court of Appeals held that for the
procedural purpose of venue, the bankruptcy estate did not

termnate at the tine of confirmation. In re Emerson Radio

Corp., 52 F.3d 50, 54 (3d Gr. 1995). 1In ln re Enerson, the

court considered whether to transfer venue in a chapter 11
bankr upt cy proceedi ng under bankruptcy rule 1014(b). That rule
provi des procedures for when petitions of related debtors are
filed in different bankruptcy courts. Bankruptcy rule 1014(b),
in pertinent part, provides:

“I'f petitions comencing cases under the Code are filed

in different districts * * * the court nay determ ne,

in the interest of justice or for the convenience of

the parties, the district or districts in which the

case or cases should proceed. * * * " [In re Enerson
Radi o Corp., supra at 53.]

In In re Enerson, one party argued that the bankrupt was no

| onger a “debtor” for purposes of bankruptcy rule 1014(b) because
its bankruptcy estate term nated upon confirmation of the
reorgani zation plan. The Court of Appeals for the Third Crcuit
rejected that argunent and held that for purposes of bankruptcy
rule 1014(b), the debtor’s status was not ended at the tine of
confirmation of its plan of reorganization.

In holding that the venue rules apply until such tine as the

bankruptcy proceeding is closed, the court in In re Enerson

focused on the need of the bankruptcy parties to “know with a
fair degree of certainty the court which can entertain an

application”, and that “Applying Rule 1014(b) and section 350 [ of
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t he Bankruptcy Code] as witten supplies that certainty.” 1d. at

55. W note that the court in In re Enerson did not attenpt to

define “termnate” in the context of section 1398, but held that
it retained jurisdiction over the debtor until the bankruptcy
proceedi ng finally closed.

The holding in In re Enerson is readily distinguishable

fromthe holdings in numerous cases that have held that a
“termnation” occurs at the point of confirmation. The hol ding

inIn re Enerson was applied in a procedural context to generally

determ ne the proper venue for a chapter 11 proceeding. The
focus of that inquiry nust necessarily be the entire chapter 11
proceeding fromthe time of petition to the closing.

In the setting of a bankruptcy reorganization, it would be
nmore appropriate to transfer the tax attri butes of the bankruptcy
estate to the discharged debtor when the plan of reorganization
is confirmed. The underlying purpose of a bankruptcy
reorgani zation is “rehabilitating the debtor and avoi di ng

forfeitures by creditors.” Pioneer Inv. Servs. Co. v. Brunsw ck

Associates Ltd. Partnership, 507 U S. 380, 389 (1993). “[T]o

achi eve that purpose, the debtor has to continue to operate
between the filing of the petition and the adjudication of

bankruptcy.” Pa. Dept. of Envtl. Res. v. Tri-State dinical

Labs., Inc., 178 F.3d 685, 690 (3d G r. 1999).
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The approval of the plan and the concurrent discharge
facilitates the debtor’s continuing his prebankruptcy activity.
At that juncture, the estate is generally relieved of the
adm nistration of the debtor’s property. Logically, the debtor
shoul d be able to go forward wi th prebankruptcy activity,

i ncludi ng any assunption of tax attributes of the bankruptcy
estate. It would be illogical to keep a debtor froma tax |oss
that m ght assist in the rehabilitation process during a period
when the estate was, for all effects and purposes, dornmant.

In the case we consider, petitioner was the debtor in his
chapter 11 reorgani zation.® Recognizing that chapter 11
bankruptcy reorgani zations are intended to rehabilitate the
debtor, we note that section 1141 of the Bankruptcy Code provides
“Except as otherwi se provided in the plan or the order confirmng
the plan, the confirnmation of a plan vests all of the property of
the estate in the debtor.” 11 U S.C. sec. 1141(b) (2000). Those
bankruptcy cases which have held that term nation occurs upon
confirmation were chapter 11 bankruptcy reorgani zations, and the
deciding courts placed reliance on section 1141 of the Bankruptcy
Code. W nust note that section 1141 of the Bankruptcy Code

applies only to chapter 11 bankruptcies. See Cusano v. Klein,

264 F.3d 936 (9th Cr. 2001). W also recognize that the phrase

> W do not consider here whether the phrase “term nation of
an estate” should be universally understood in the context of al
types of bankruptcy proceedi ngs.
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“term nation of an estate” as used in section 1398(i) could have
a different neaning in the context of other types of bankruptcy
proceedi ngs, e.g., chapter 7 liquidating proceedings. The
possibility of differing treatnment, however, may be appropriate
and may account for the use of “termnate” in section 1398(i),
instead of the term “cl osed”.

An inportant difference between chapter 11 and ot her
bankruptcy proceedings is that the chapter 11 debtor is generally
di scharged at the time of confirmation of the plan. |In addition,
at or about the time of confirmation the estate’s assets are
either returned to the debtor and/or (as in this case)
transferred to a liquidating trust for the benefit of creditors.
A liquidating trust for the benefit of the estate’s creditors has
been treated as a taxable entity separate fromand not a
continuation or armof the estate and/or the debtor. Holywell

Corp. v. Smth, 503 U S. 47 (1992); see also In re Shank, 240

Bankr. 216 (Bankr. D. Md. 1999). In Holywell, the Suprenme Court,
in overruling the |lower courts, held that when a plan of

reorgani zati on caused the transfer of the bankruptcy estate’s
assets to a liquidating trust for the benefit of creditors, the
plan did not merely substitute the trustee for the debtor as the
fiduciary of the bankruptcy estate, but created the trust as a

Separate entity and taxpayer.
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Accordingly, once a plan vesting an estate’s assets in a
liquidating trust is confirned, the estate is generally not
required to report or pay tax on gains derived by the trust from
di sposition of those assets. |In that respect, the estate | acks
the potential for the incidence of tax or use of tax |osses.
Conversely, at that tinme the debtor is being released for the
pur pose of rehabilitation. Those factors are nost conducive to
and support an approach where the estate’'s tax attributes be
returned to the debtor.?®

In the case before us, all but two of the estate’s assets
were transferred to the liquidating trust. The two assets were
the stock of S corporations, which the estate was permtted to
hold as a nmere nomnee in order to maintain S corporation status.
Under the terns of the plan, the estate did not maintain control
or, in effect, ownership of the stock. Accordingly, there is no
reason to delay the transfer of the estate’s tax attributes to
the debtor/petitioner in this case. W hasten to note that as of
the tinme of the summary judgnent notion in 2003, petitioner’s
chapter 11 bankruptcy proceedi ng had not been formally cl osed.
Under those circunstances, waiting until the closing of the

chapter 11 proceeding would be unjust and a possible detrinent to

6 The parties in this case do not contend that the trustee
or the liquidating trust should be considered as a part of the
estate for purposes of sec. 1398 or the use of the estate’ s or
the debtor’s tax attributes.
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the debtor’s opportunity for rehabilitation, w thout providing
any particular benefit to the estate or the estate’'s creditors.

Qur analysis of this matter is focused on the facts before
us. On the basis of those facts and in accord with established
bankruptcy case precedent, we hold that term nation of
petitioner’s bankruptcy estate occurred at the tine of the
confirmation of the plan of reorganization. |In reaching this
hol ding, we do not attenpt to establish a “bright-line rule”
under which all chapter 11 bankruptcy reorgani zati ons woul d
“termnate”, within the nmeaning of section 1398(i), at the tine
of the plan’s confirmation. The circunstances of each case
shoul d dictate whether a “term nation” has occurred.

I n prior Menorandum Opinions of this Court, the view was
expressed that the phrase “term nation of an estate”, as used in
section 1398(i), should be the sanme as or conpatible with the
phrase closing of the estate as used in section 346(i)(2) of the
Bankruptcy Code, 11 U S.C section 346(i)(2) (2000). See MQuirl

v. Conm ssioner, T.C. Menob. 1999-21; Beery v. Conmmi ssioner, T.C

Menp. 1996-464; cf. Firsdon v. United States, 95 F.3d 444, 446

(6th Gr. 1996); Banks v. Conmm ssioner, T.C Meno. 2001-48, affd.

in part, revd. in part and remanded 345 F. 3d 373 (6th Gr. 2003);

@Qlley v. Comm ssioner, T.C. Mnob. 2000-190; Kahle v.

Conmi ssioner, T.C Meno. 1997-91. However, all of those cases

ei ther began as chapter 7 liquidations or were converted from
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chapter 11 reorgani zations to chapter 7 Iiquidations and are thus
di stingui shable fromthe current case. 1In addition, the question
of whether a “termnation” occurred before the closing of the
estate was not squarely presented in any of those cases.

Section 346(i)(2) of the Bankruptcy Code, |ike section 1398,
provi des for the succession of tax attributes fromthe estate to
the debtor in cases under chapter 7 or 11 of the Bankruptcy Code.
Section 346(i)(2) of the Bankruptcy Code provides: “After such a
case is closed or dismssed, the debtor shall succeed to any tax
attribute to which the estate succeeded under paragraph (1) of
this subsection but that was not utilized by the estate.” 11
U S C sec. 346. Section 346(i)(2) of the Bankruptcy Code is
unanbi guous and provides for the transfer of tax attributes after
t he bankruptcy case is closed. As we have al ready noted, the
term*®“closed” is well established in bankruptcy parl ance.

In Firsdon v. United States, supra, the issue before the

court was whether the bankrupt’s tinme for claimng a refund had
expired so as to deny the District Court jurisdiction over the
bankrupt’s refund claim’ The bankrupt relied on section
346(i)(2) of the Bankruptcy Code, which provides for the tolling
of limtation periods during the pendency of a bankruptcy case.

The Court of Appeals for the Sixth Grcuit analyzed section

" The limtations question had to be resol ved before the
District Court could consider the bankrupt’s clainms to the
estate’s losses within the context of sec. 1398(i).
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346(i)(2) of the Bankruptcy Code and its relationship to section
1398(i). The Court of Appeals found significant the foll ow ng

| anguage contained in section 346(a) of the Bankruptcy Code:
“Except to the extent otherw se provided for in this section,
subsections (b), (c), (d), (e), (g), (h), (i), and (j) of this
section apply notwi thstanding any State or |ocal |aw inposing a
tax, but subject to the Internal Revenue Code of 1986.”

The Court of Appeals for the Sixth Crcuit reasoned that the
phrase “subject to the Internal Revenue Code” in section 346(a)
of the Bankruptcy Code contenpl ated that the Bankruptcy Code
sections had no effect on the Federal tax |aws, and that
subsection (a) applies “*only to state and local laws’”. Firsdon

v. United States, supra at 446 (quoting In re Page, 163 Bankr.

196, 197-198 (Bankr. D. Kan. 1994)). The Court of Appeals al so
referenced the legislative history and noted that “a potenti al
jurisdictional conflict” existed resulting in a “conpromse * * *
whereby the tax provisions [of Bankruptcy Code section 346(i)]
were made ‘inapplicable to Federal taxes,’ in the hope that
conpar abl e federal provisions would be enacted during the
subsequent (96th) Congress.” |1d. at 447 (quoting H Rept. 95-
595, at 3 (1977)). It also explained:

although 1. R C. sec. 1398(i) follows 11 U. S.C. sec.

346(i)(2) in providing for the succession of a

bankruptcy estate’s tax attributes for federal tax

purposes, it does not contain any of the tolling
| anguage found in the second sentence of sec.

346(1)(2). [1d.]
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As a consequence, sec. 346(i)(2) remains

i napplicable to the federal tax |laws, even though it

was originally drafted wwth those laws in mnd. [ld.]
The Court of Appeals also pointed out that, while Congress had
section 346(i)(2) of the Bankruptcy Code in m nd when enacti ng
section 1398(i), Congress drafted section 1398(i) to stand on its
own and have distinct differences fromsection 346(i)(2) of the
Bankr upt cy Code.

It was not a matter of coincidence that section 346(i)(2)
of the Bankruptcy Code and section 1398(i) were enacted
approximately 2 years apart. Congress, in the first instance,
used the term“closed” in section 346 of the Bankruptcy Code and
then chose to use the term“termnation” in the subsequent
enact nent of section 1398. |If Congress had intended for tax
attributes to pass froma bankruptcy estate to a debtor at the
sane point in the proceeding under titles 11 and 26 of the United
States Code, the term “closed” or “term nation” could have been
used in both provisions. However, Congress chose not to use the
sane | anguage, and sone distinction may reasonably be drawn from
this difference.

Anot her possi ble reason for Congress’s use of the phrase
“term nation of an estate” in section 1398(i) was to provide
symmetry for use of that phrase in subsection (f) of section

1398. The phrase “termnation of the estate” is also used in

section 1398(f)(2). Where Congress uses the sane term or phrase
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in nore than one place in the sane statutory section, the termor

phrase shoul d have the sane neaning. See Venture Funding v.

Comm ssi oner, 110 T.C 236, 250 (1998).

The phrase “term nation of the estate” in section 1398(f)(2)
has been considered in the context of a chapter 7 |liquidating
bankruptcy. Section 1398(f)(2) provides:

In the case of a termnation of the estate, a transfer

(other than by sale or exchange) of an asset fromthe

estate to the debtor shall not be treated as a

di sposition for purposes of any provision of this title

assi gning tax consequences to a disposition, and the

debtor shall be treated as the estate would be treated

W th respect to such asset.

The bankruptcy court anal yzed whet her abandonment of assets
of a bankruptcy estate by the trustee triggers tax consequences

to the estate in In re MGowan, 95 Bankr. 104 (Bankr. N.D. |owa

1988). The bankruptcy trustee and the debtor argued that the
trustee’ s abandonnent of the property was a disposition for tax
purposes and that the tax liability arising fromthe disposition
was the obligation of the estate or the trustee. The trustee and
the debtor stood to gain by their argunent because there were no
assets in the estate and the parties agreed that the trustee
woul d not be personally |liable for the taxes of the estate. The
I nt ernal Revenue Service and the State of |owa argued that the
abandonnment of the assets was a “transfer” of assets fromthe
bankruptcy estate to the debtor pursuant to section 1398(f)(2),

and therefore the estate woul d not have any tax consequences
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pursuant to section 346(g) (1) of the Bankruptcy Code. As a
result, the transaction would be a taxable event to the debtor.

The holding in In re McGowan, supra at 107, depended upon

the definition of the phrase “term nation of an estate”. |If the
estate had term nated as of the date of the abandonnment, then the
transacti on woul d have qualified under section 1398(f)(2) as a
transfer of assets, nontaxable to the estate. Oherw se, the
transacti on woul d have been a taxable disposition to the estate.
The bankruptcy court recogni zed, as we have, that the phrase
“termnation of the estate” is susceptible of differing
definitions. That court held that the definition of “term nation
of the estate”, within the context of section 1398(f)(2),
included the termnation of the estate’s interest in property,
i ncl udi ng the abandonnment of property.

The effect of that holding was to place the tax liability on
the debtor. The court reasoned that it had

difficulty wwth the notion that the nere act of

abandoni ng burdensone property creates tax liability

for the trustee. The effect of such a rule could be to

pl ace the burden of any taxes arising from such

“di sposi tions” upon the unencunbered assets which m ght

otherwi se be distributed to unsecured creditors. [ld.

at 108.]
Wil e the bankruptcy court was concerned that the burden of the
tax liability on the debtor could inhibit the debtor’s fresh

start, in those circunstances, the interests of the creditors

were considered to be of higher priority.
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A simlar result was reached in another opinion rendered by

t he sanme bankruptcy judge who had decided In re McGowan, supra.

See In re Ason, 121 Bankr. 346 (N.D. lowa 1990), affd. 930 F. 2d

6 (8th Cr. 1991). |In affirmng the opinion of the bankruptcy
court, the Court of Appeals agreed that there should not be
differing tax results where bankruptcy property is abandoned
during admnistration or at the closing of the estate.

In the case of Inre A J. Lane & Co., 133 Bankr. 264 (Bankr.

D. Mass. 1991), the bankruptcy court also considered the
abandonnent of property and the related tax consequences under
section 1398(f).% In that case, the court referenced an Internal
Revenue Service Private Letter Ruling that included the
Governnment’ s position that the phrase “term nation of the estate”
in section 1398(f)(2) includes termnation of the estate’s
interest in property by virtue of abandonnent or exenption.

The court then exam ned the interplay and design of section

1398(f) and (i) and conment ed:

8 W have cited Inre A J. Lane & Co., 133 Bankr. 264
(Bankr. D. Mass. 1991), and In re dson, 121 Bankr. 346 (N. D
lowa 1990), affd. 930 F.2d 6 (8th Cr. 1991), nerely to show t hat
a “termnation” may occur at some tine other than the closing of
a bankruptcy case and that a parallel result is appropriate under
subsecs. (f) and (i) of sec. 1398. W recognize that with
respect to sec. 1398(f) the courts inlnre A J. Lane & Co.,
supra, and In re Adson, supra, had differing rationales. The
differing rationales, however, have no bearing on the issue we
consider. W also note that In re Adson, supra, is a ch. 7
bankruptcy proceedi ng, whereas In re A J. Lane & Co., supra, is a
ch. 11 proceedi ng.
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The design of the statute is clear. The party hol di ng

the property, whether the debtor or the estate, is also

entitled to any avail abl e net operating | oss carryover,

so that if that party incurs a taxable gain in the

di sposition of the property he can use the net

operating |l oss carryover to offset the gain. * * *

[1d. at 272.]
The court further reasoned that the intended symmetry of the two
subsections warranted that the phrase “term nation of the estate”
shoul d have the same neaning in the context of subsections (f)
and (i) of section 1398. This would satisfy the congressional
intent to place net operating | oss deductions with the party that
recogni zes the gain upon the disposition of the property.?®

The interpretation that subsections (f) and (i) of section
1398 were intended to cause tax | osses to vest with the party
recogni zing gain on the disposition of property is a reasonable

one. As previously explained, in the context of section 1398,

9 Under sec. 1398, the tax attributes (net operating |osses)
follow the assets of the debtor and the debtor’s bankruptcy
estate. Those parties are expressly contenplated wthin the
context of sec. 1398 and, in particular, subsecs. (f), (g), and
(1). The use of the debtor’s or the estate’s tax attributes is a
limted one and does not extend to unrelated third parties.
Congress specifically provided that the bankruptcy estate
succeeds to the debtor’s tax attributes and that those attributes
return to the debtor upon the term nation of the estate. O her
entities that may be connected with the bankruptcy estate, such
as a liquidating trust for the benefit of creditors, have been
found to be separate or unrelated entities for purpose of
taxation. See Holywell Corp. v. Smth, 503 U S 47 (1992).
Accordi ngly, when petitioner’s bankruptcy estate assets were
transferred to the liquidating trust for the benefit of
creditors, it was not contenplated that the creditors or the
trust for their benefit would succeed to the tax attributes of
petitioner/debtor or his estate.
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t hat concept does not extend beyond the debtor and the bankruptcy
estate. In the setting of this chapter 11 bankruptcy, gains and
| osses of the debtor and/or the estate would vest with the
appropriate party if “termnation” occurred at the tinme of
confirmation.

We hold that the concept of closing an estate, as used in
section 346 of the Bankruptcy Code, is not identical for al
purposes to the phrase “termnation of an estate” as used in
section 1398. To the extent that the rationale or holding of

M&uirl v. Comm ssioner, T.C Mno. 1999-21, or Beery v.

Conmi ssioner, T.C. Menp. 1996-464, indicates otherwise, it is

di sti ngui shed.

| V. Petitioner’'s Use of the Net Operating Losses

Havi ng decided that the tax attributes of the bankruptcy
estate transferred to petitioner upon the confirmation of the
pl an of reorganization, we now address the parties’ disagreenent
over which, if any, net operating |osses (NOLs) are available to
petitioner and the years to which they may be carried. 1In this
nmotion for partial summary judgnent, the parties are focused on
general i zed threshol d | egal questions.! Those questions concern
whet her petitioner may apply | osses acquired from his bankruptcy

estate upon its term nation against his nonbankruptcy incone

10 The parties have not addressed the specifics of the
| osses, such as the anmpbunts avail able and the nechani cs of
application under sec. 172.
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recogni zed during 1995, 1996, and 1997 (during the pendency of
t he bankruptcy proceeding). !

Petitioner contends that he is entitled to $136 mllion in
NOLs and $440 mllion in capital |osses fromyears before and
after the comencenent of the bankruptcy. Petitioner’s
contentions present two questions with respect to the application
of the losses to his 1995, 1996, and 1997 nonbankruptcy incone,
whi ch petitioner woul d have earned during the pendency of the
bankruptcy. One question concerns NOL deductions that arose
before the comencenent of the bankruptcy and are succeeded to by
t he bankruptcy estate, after which any unused | osses are returned
to the discharged debtor. The other question involves
ci rcunst ances where the NOL deduction arises in the bankruptcy
estate. In that regard, the question is whether the debtor can
use the estate’ s | osses, succeeded to by the debtor, with respect
to the debtor’s nonbankruptcy inconme recognized after the
commencenent and before the term nation of the bankruptcy.

Respondent argues that petitioner is entitled to carry

forward qualified NOLs only to years occurring after the

11 Petitioner’s incone tax deficiencies for 1995, 1996, and
1997 are based on respondent’s determ nation that petitioner
recei ved conpensation/inconme fromhis bankruptcy estate for each
year. Petitioner contends that the anmounts received were
nont axabl e proceeds of |oans, and respondent contends that the
anounts were conpensation or otherw se taxable inconme. W note
that petitioner’s bankruptcy commenced on Feb. 23, 1995, and
term nated (upon confirmation and di scharge) on Aug. 31, 1997.
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bankruptcy term nation (the year in which petitioner succeeded to
the NOLs fromthe bankruptcy estate). Petitioner argues that he
may apply | osses of the bankruptcy estate that he succeeded to at
confirmation to any year after the commencenent of the bankruptcy
(1995 and later). Petitioner also argues that he may apply his
own prebankruptcy NOLs, to the extent not used by the bankruptcy
estate, to his tax years follow ng the comencenent of the
bankr upt cy.

Section 1398 was enacted to provide rules relating to the
Federal tax reginmen to be used in connection with individuals’
chapter 7 or chapter 11 bankruptcies under title 11, U S.C. See
sec. 1398(a). Section 1398, anong other matters, addresses
gquestions concerning which entity is to recognize inconme and when
either entity may succeed to the tax attributes of the other.
Utimately, the question we consider is whether the estate
beconmes the preem nent or sole taxpayer (to petitioner’s
excl usi on) for purposes of application of NOLs to incone for
years occurring during the bankruptcy proceeding. At the
comencenent of the bankruptcy, the estate becones a taxable
entity treated as an individual taxpayer with respect to the
conput ati on of incone from assets being admnistered in the
estate under title 11, U S.C. The debtor continues as a separate
taxable entity during the pendency of the bankruptcy, with

respect to inconme that the bankruptcy estate is not entitled to



under title 11, U S C

Under section 1398(g), the estate succeeds to certain of the
debtor’s inconme tax attributes, including the debtor’s NOL
carryovers (under section 172) and capital |oss carryovers (under
section 1212) fromtax periods prior to the commencenent of the
bankruptcy. Sec. 1398(g)(1), (5. In a like nmanner, to the
extent the estate has not used those sane tax attributes, the
debtor succeeds to themat the term nation of the estate. Sec.
1398(i). Accordingly, upon the comencenent of a bankruptcy, the
estate becones a taxpayer with respect to the debtor’s property
in the bankruptcy proceeding. Upon term nation of the estate,
the estate’s status as a separate parallel taxpayer ends and its
unused tax attributes transfer to the debtor. 1d.

Al though a debtor may succeed to the estate’s NOLs at the
term nation of the estate, section 1398(j)(2)(B) places certain
limtations on a debtor’s ability to use NOLs. Section
1398(j)(2)(B) provides the followng rules with respect to net
operating | osses: “The debtor nmay not carry back to a taxable
year before the debtor’s taxable year in which the [bankruptcy]
case commences any carryback froma taxable year ending after the
case commences.” This section expressly prohibits a debtor from

carrying back the estate’s or the debtor’s postconmencenent
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| osses to prepetition taxable years.? W note that section
1398(j)(2)(B) applies with respect to “any carryback from a
t axabl e year ending after the case comences.” The use of the
all-inclusive adjective “any” in section 1398(j)(2)(B) would be
inclusive of the estate’s NOLs that are succeeded to by the
debtor. Accordingly, section 1398(j)(2)(B) prohibits only
carrybacks to precommencenent years and does not pl ace any
[imtation on postcomencenent years.?!®

The use of the bankruptcy commencenent date in section
1398(j)(2)(B), to demarcate the earliest year to which a | oss may
be carried back as well as the earliest year fromwhich such a
| oss may enmanate, appears to favor petitioner’s position that he
may carry forward the NOLs received fromthe bankruptcy estate to
post commencenent years (1995 and forward). The purpose of
section 1398 is achieved during the bankruptcy by causing the
estate to be responsible for inconme attributable to assets which

are part of the bankruptcy estate. |In that regard, the debtor is

2 No reference is made in sec. 1398(j)(2)(B) to the
carryback of precommencenent NCOLs to precommencenent years.
Whet her such a carryback is permtted is not a matter that need
be decided with respect to the factual circunstances presented in
this case.

13 W recogni ze that sec. 1398(g)(1) uses the word
“carryovers” in describing the attributes to which the debtor may
succeed, but the operative | anguage, as di scussed above,

i ndicates that the use of the word “carryovers” was not intended
as alimtation. Rather, the word “carryovers” appears to
reference the novenent of the attribute fromthe estate to the
debt or.
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responsi ble for the income tax attributes for any assets that the
debtor retains outside of the bankruptcy proceeding. |In effect,
the statute creates two separate, but parallel, taxpayers during
t he bankruptcy estate, followed by the reconbinati on of both
their attributes into one upon the estate’'s term nation.
Significantly, with respect to the tax attributes, the
debtor/taxpayer is the predecessor to and successor of the
bankruptcy estate.

The parties agree that section 1398 permts a debtor to
carry forward either |osses sourced in tax years prior to the
bankrupt cy conmmencenent or | osses which the debtor acquired from
the estate. The dispute concerns whether the | osses may be
carried forward fromthe commencenent of the bankruptcy
proceeding or are limted to the period beginning with the
termnation of the estate. So, for exanple, we consider whether
petitioner may carry forward his own prebankruptcy NCOL, to the
extent not used or absorbed by the estate, to his 1995, 1996,
and/or 1997 tax years. This matter is further conplicated by the
two parallel but separate taxpayers (estate and debtor) for the
1995, 1996, and 1997 tax years. Utimately, the question is
whet her the bankruptcy estate becones the preem nent or sole

t axpayer (to petitioner’s exclusion) for purposes of carryforward

4 W note that only the estate is expressly permtted to
carry back | osses to precomencenent years during the bankruptcy.
Sec. 1398(j)(2)(A).
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of preterm nation NOLs to the bankruptcy years; in other words,
whet her petitioner is limted to postterm nation (1997 and | ater)
year carryforwards because of the estate’ s application of the
debtor’ s preconmmencenent | osses and the estate’s | osses to any of
the debtor’s precomencenent and the estate’s postcommencenent
i ncone. Although the statute expressly prohibits carrybacks by
the debtor with respect to years before the commencenent of the
bankruptcy, there is no such [imtation with respect to
carryforwards to postcommencenent years.

Because of the parallel treatnment on the incone side of the
equation (requiring the debtor and the estate to report only the
incone to which each is entitled), it follows that the debtor’s
precomencenent and the estate’'s | osses, to the extent not fully
absorbed during the bankruptcy years, should be applied to any
parall el income of the debtor during those sane years. Although
the ordering of such |osses (conputation and application) could
become conplex, it is, neverthel ess, appropriate. There is
nothing in section 1398 which would prohibit such treatnent.?
| ndeed, the approach of section 1398 regarding the incone side
woul d seemto pronote this result with respect to the | osses. |If

a debtor were unable to apply post- or pre-bankruptcy | osses to

1 G her than the linmtation on the debtor’s ability to
apply carrybacks to prebankruptcy years, sec. 1398 does not
provide any rules or limtations as to the cal culation or use of
carrybacks or carryovers of NOLs. Sec. 1398 references sec. 172
for such matters.
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reduce the debtor’s nonbankruptcy inconme realized during the
bankruptcy, those | osses m ght never be used.?® It is unlikely
that such a result was intended.

We nust, however, also consider section 172, which defines
the key ternms and provides for the conputations of net operating
| osses, carrybacks, and carryforwards. Subsections (g)(1) and
(1) of section 1398 each provide that a debtor succeeds to |oss
carryovers under section 172. Section 172(a) allows a deduction
for the taxable year of “an anmount equal to the aggregate of (1)
the net operating |oss carryovers to such year, plus (2) the net
operating | oss carrybacks to such year.” The allowabl e carryback
and carryforward periods for the taxable years at issue are 3
years and 15 years, respectively. See sec. 172(b).Y

Section 172(b)(2), in pertinent part, provides:

Amount of carrybacks and carryovers.--The entire anount

of the net operating |loss for any taxable year * * *

shall be carried to the earliest of the taxable years

to which * * * such loss may be carried. The portion

of such loss which shall be carried to each of the

ot her taxabl e years shall be the excess, if any, of the

anmount of such |oss over the sumof the taxable incone

for each of the prior taxable years to which such |oss
may be carri ed.

6 The | osses could be carried forward, but may be lost if
subsequent years’ gains are insufficient to absorb the | osses.

7 The amendnents to sec. 172 by the Taxpayer Relief Act of
1997, Pub. L. 105-34, sec. 1082(a)(1l) and (2), 111 Stat. 950,
revised the all owabl e carryback and carryforward periods to 2 and
20 years, respectively. These anendnents do not apply to
petitioner’s 1995 and 1996 tax years because the anmendnent is
effective for years after Aug. 5, 1997.
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Section 1.172-1(b), Inconme Tax Regs., also describes the
steps to be taken to ascertain an NOL deduction for a given
taxabl e year. It describes NOL carryovers from “precedi ng
t axabl e years” and NOL carrybacks from such *“succeedi ng taxabl e
years”. An NOL deduction fromany given year maintains its
character of arising in that year when carried back or carried
forward. See sec. 1.172-6, Incone Tax Regs. |In addition,
section 1.172-4(a)(3), Inconme Tax Regs., provides:

The anobunt which is carried back or carried over to any

taxable year is the net operating loss to the extent it

was not absorbed in the conputation of the taxable (or
net) inconme for other taxable years, precedi ng such
taxabl e year, to which it may be carried back or

carried over.

Section 172, therefore, requires that the | osses be carried
back and forward in a certain order and places outer limts on
the years to which the | osses may be applied. The reginen of
section 172 also provides that the year from which the |oss
emanat es does not change. Therefore, |osses acquired by the
estate or acquired or reacquired by the debtor would be tine
limted according to the source year of the |oss.

Accordingly, sections 1398 and 172 do not circunscribe
petitioner’s ability to carry forward prepetition NOLs that he
succeeded to fromthe bankruptcy estate. This view is supported
in the follow ng dicta:

Any remai ning NOL belonging to the estate will be

returned to the debtor-taxpayer after the discharge in
bankruptcy and term nation of the estate. Sec.
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1398(i). The debtor is then free to use the NOL as a
carryforward, section 1398(i), or carryback, as long as
the NOL arose before the commencenent of the bankruptcy
case, section 1398(j)(2)(B). [Kahle v. Conmm ssioner,
T.C. Menp. 1997-91.]

See also Mc@iirl v. Comm ssioner, T.C. Mnpb. 1999-21.

Petitioner argues that he succeeded to NOLs that were
incurred by the operation of the bankruptcy estate and that
section 1398(j)(2)(B) Iimts only his ability to carry back such
NOLs to his taxable years that preceded the comencenent of his
bankruptcy case. Thus, he argues, he may use the NOLs in
post commencenent tax years. W agree with petitioner that the
| osses succeeded to fromthe estate may be used, to the extent
permtted in section 172, in the debtor’s taxable years begi nning
with the year in which the bankruptcy comenced.

Sone comment at ors have drawn an anal ogy between section
1398(g) and (i), and section 642(h), which governs the
avai lability of a trust’s or estate’ s unused | 0oss carryovers to
the beneficiaries. |In section 642(h) it is clear that a
beneficiary may only carry forward the trust’'s or estate’ s unused
| oss carryovers beginning with the year the trust or estate
termnates. The anal ogy was |ikely drawn because of the
acquisition of a trust’s or estate’s tax | osses upon the
termnation of the trust or estate. The anal ogy di m nishes in
significance, however, because of an inportant distinction

bet ween the section 642(h) situation and the section 1398
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situation we consider in this case. |In the section 642 setting,
the estate or trust and the beneficiary are wholly separate
t axpayers, and a carryback to years before the commencenent of
the estate or trust would not be a | ogical extension of the
succession concept in that setting. Conversely, a bankruptcy
estate subsists as a parallel portion of the sane taxpayer, the
debtor. The bankruptcy estate is allowed to use the debtor’s
precomrencenent | osses to offset any portion of the estate’s
i ncome during the bankruptcy proceeding. Upon the term nation of
t he bankruptcy estate, the | osses of the bankruptcy estate
recei ved by the debtor may, in part, include the debtor’s
precomrencenent | osses. Those differences nake i nappropriate any
attenpt to draw an anal ogy between section 1398(g) and (i), and
section 642(h).1®

The parties have not provided any precedent or in-depth and
consequenti al deliberation concerning the question we consider.
Al t hough a few cases have peripherally focused on this question,
no analysis or legislative history exists fromwhich gui dance may
prudently be sought. Respondent referenced a few comentators’
prognoses of how | osses from a bankruptcy woul d be treat ed.

Those commentaries are terse and contain no analysis, policy

8 As previously explained, sec. 1398 contenpl ates the use
of the debtor’s tax attributes by the bankruptcy estate and their
return to the debtor upon the termnation of the estate. This
sanme reasoni ng distingui shes the anal ogy to sec. 642(h).
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consi derations, or precedents in support of the comments or
concl usi ons reached.® Accordingly, we place no reliance on
t hese extraneous offerings.

We therefore hold that petitioner is entitled to carry
forward | osses inherited fromthe bankruptcy estate and those to
whi ch the debtor was already entitled in accord with section 172
and the underlying regul ations. Those |osses nmay be applied, in
accord with the provisions of section 172, for the year of the
commencenent of the bankruptcy and | ater years.

V. CBM and Bankruptcy Estate Paynents to Petitioner

Petitioner argues that the nore than $2 million in paynents
received from CBM were dividends or profits to the Benton estate
on account of its ownership of shares in CBM Petitioner further
asserts that the paynents from CBM and a $25, 000 paynent he
received fromthe Benton estate constituted loans to himfromthe
Benton estate. Finally, petitioner contends that the |oans were
di scharged as part of the plan and nontaxable to him pursuant to
section 108(a)(1)(A).

Respondent argues that petitioner received the paynents from
CBM and the Benton estate as conpensation under a claimof right

W thout restriction as to disposition.

9 McQueen & WIlianms, Tax Aspects of Bankruptcy Law and
Practice, sec. 18-23 (2d ed. 1995); Newton & Bl oom Bankruptcy
and | nsol vency Taxation, sec. 2.16 (John Wley & Sons, 1991);
Tat | ock, Di scharge of |ndebtedness, Bankruptcy, and |nsol vency,
540-2d Tax Mgnt. (BNA), at A-37 (2003).
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Upon a careful review of the record and anal yzi ng fact ual
inferences in a manner nost favorable to the party opposing

summary judgnent, we conclude that genuine issues of materi al

fact exist relating to this issue. See Dahlstromv.

Conm ssioner, 85 T.C. at 821. Accordingly, summary judgnent is

i nappropriate with respect to this issue.

An appropriate order

will be issued.




