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MVEMORANDUM OPI NI ON

COHEN, Judge: This proceedi ng was conmenced in response to
a Notice of Determ nation Concerning Collection Action Under
Section 6330 sent to each petitioner with respect to their incone

tax liabilities for 1981, 1982, 1983, 1984, and 1986. Unl ess
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otherw se indicated, all section references are to the Internal
Revenue Code, as anended.

The liabilities arose out of petitioners’ participation in a
so-call ed Hoyt cattle venture. Petitioners acknow edge that this
case is simlar to at | east 16 other cases involving Hoyt cattle

breedi ng partnerships that are currently on appeal to the Court

of Appeals for the Ninth Crcuit, including Ertz v. Conm ssioner,
T.C. Meno. 2007-15. Petitioners offered to stipulate to be bound
by the outcone of the Ertz case or, in the alternative,
petitioners requested that this case be continued pending action
by the Court of Appeals in Ertz and the cases consolidated with
it on appeal. Respondent declined the stipulation to be bound
and objected to the continuance.

This case has certain “procedural” differences fromErtz and
the other cases. Petitioners resided in Mnnesota at the tinme
that their petition was filed, and, absent stipulation to the
contrary, our decision in this case is not appealable to the
Court of Appeals for the Ninth Crcuit. Also, unlike the other
cases, there is no section 6621(c) issue in this case, so that
the jurisdictional question raised in Ertz is not involved in
this case. Third, the admnistrative record in this case was
| ost and has been recreated by respondent. Thus, testinony of
t he Appeals officer who conducted the hearing under section 6330

was taken, notw thstandi ng respondent’s objection that review
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should be limted to the adm nistrative record under the Court of

Appeal s opinion in Robinette v. Comm ssioner, 439 F.3d 455 (8th

Cr. 2006), revg. 123 T.C. 85 (2004). In view of the years for
which the interest on the underlying liabilities is accruing, we
have decided to proceed with our opinion in this case. The issue
for decision is whether it was an abuse of discretion to refuse
petitioners’ offer-in-conpromse and to determ ne that collection
efforts shoul d proceed.

Backgr ound

Al t hough the record is volum nous, we do not here recount in
detail the background of the Hoyt partnerships; that has been
restated many tines. W sinply outline those facts necessary to
an understandi ng of petitioners’ argunents to the settl enent
of ficer who conducted the section 6330 hearing and to the Court.

VWalter J. Hoyt 111l (Hoyt or Jay Hoyt)

Many facts and docunents have been stipulated in six
separate stipulations filed in this case, which are incorporated
in our findings by this reference. Background facts concerning
the venture in which petitioners invested are described in
“narrative stipulations” relating to Hoyt. From about 1971
t hrough 1998, Hoyt organized and pronoted to thousands of
investors nore than 100 cattl e breedi ng partnershi ps and sonme
sheep partnerships. The partnerships were all organized and

operated in essentially the sanme manner. |In addition, all of the
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Hoyt organi zation investor partnerships were marketed and
pronoted in an identical fashion. As the general partner
managi ng each partnership, Hoyt was responsible for and directed
the preparation of the tax returns of each partnership, and he
typically signed and filed each return. Hoyt used his status as
an enrolled agent with the Internal Revenue Service (IRS) to
pronote the partnerships.

The Hoyt partnerships were ultimately audited as “a tax
shelter project”. Mst of the partnerships were audited under
the Tax Equity and Fiscal Responsibility Act of 1982 ( TEFRA)

Pub. L. 97-248, section 402(a), 96 Stat. 648. See secs. 6221-
6231. Hoyt acted as the tax matters partner (TMP) during the
audit and until his renpoval by this Court in certain cases,
comrenci ng in 2000.

On or around April 23, 1984, a crimnal investigation
reference concerning Hoyt was made. On April 21, 1986, a
recomendati on for prosecution was made. Those recommendati ons,
however, did not |lead to prosecution. On or about July 28, 1989,
a second reference for crimnal investigation was nmade. |n 1990,
a grand jury investigation of Hoyt concluded w thout an
indictment. Hoyt’'s status as an enrolled agent was revoked in
1998.

A crimnal indictnment was filed on June 2, 1999, and Hoyt

was convi cted of various crimnal charges on February 12, 2001.
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The crimnal charges included fraud, mail fraud, bankruptcy
fraud, and noney | aundering. The essence of the crimnal charges
was that Hoyt had victim zed approximtely 4,000 investors,
i ncl udi ng petitioners.

Petitioners

On their income tax returns beginning in 1984, petitioners
clainmed |l osses and credits fromtheir involvenent in a cattle
i nvestor partnership organi zed and operated by Hoyt and
identified as Shorthorn Genetic Engineering 1984-4 Ltd.
Petitioners also clained that | osses related to the Hoyt
partnership carried back to 1981, 1982, and 1983. Additi onal
deductions were clained on petitioners’ returns for 1985 and
1986. As a result of delays caused by Hoyt’'s dealings with the
| RS and the various investigations of Hoyt, the taxes for the
years in issue were not assessed until sonetine in 1998.

Section 6330 Proceedi ngs

On March 21, 2005, the IRS sent to each petitioner a
separate Final Notice—Notice O Intent To Levy And Notice O
Your Right To A Hearing for each of the years 1981, 1982, 1983,
1984, and 1986. A Request for a Collection Due Process Hearing
was filed on behalf of petitioners on or about April 7, 2005.

Petitioners’ request for a section 6330 hearing included the
foll om ng argunents:

M. and Ms. Bergevin believe that the Notice of Intent
to Levy is inproper for the foll ow ng reasons:
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1. The Equitable Provisions of RRA 1998 Concer ning
O fers in Conprom se

The Conference Report of RRA 1998 directs that “the IRS
[in formul ating these rul es] take into account factors
such as equity, hardship, and public policy where a
conprom se of an individual taxpayer’s incone tax
l[tability would pronote effective tax adm nistration.”
H Conf. Rep. No. 599, 105th Cong., 2d Sess. 289
(1998). The legislative history al so specifies that
the IRS should utilize this new authority “to resol ve
| ongst andi ng cases by forgoing penalties and interest
whi ch have accunul ated as a result of delay in

determ ning the taxpayer’s liability.” 1d. The Hoyt
partnership cases clearly qualify as “longstandi ng”
cases and interest should be abated in an offer in
conprom se. The Comm ssioner’s current position on

t hese cases, to abate no interest because the I RS does
not believe it contributed to the delay, is
inconsistent wwth the broad legislative intent to go
outside the narrow constraints of interest abatenent
under 26 U.S.C. sec. 6404(e) and sinply abate interest
i n | ongstandi ng cases.

Furthernore, it has been established by Jay Hoyt’s
March 2001 conviction that he defrauded the partners
and that the partners were his unwitting victins. (The
|. R S. also determned that the partners were
“unwitting victinse” in his appeal s supporting statenent
concerning the TEFRA cases). Thus, application of RRA
1998' s equitabl e provisions should take into account

t he extraordinary circunstances of these victinms. The
| RS refusal to consider the equities of these cases is
inconsistent wwth |egislative intent.

Therefore, the collection alternative of an “effective
tax adm nistration” offer should be consi dered.

* * * * * * *

3. Opportunity to be Heard

M. and Ms. Bergevin had no opportunity to be heard
during the exam nation process. Jay Hoyt, the TMP, was
under crimnal investigation by the IRS during the

exam nation process and was subject to inpermssible
conflicts of interests due to that investigation that
rendered himincapable of performng his fiduciary
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duties to M. and Ms. Bergevin. During that sanme tine
period, Jay Hoyt was al so under tax return preparer
penalty investigation by the IRS, which also
contributed to his conflicts of interest and his
inability to represent M. and Ms. Bergevin.

Not wi t hst andi ng the effect of I RS investigations on the
TMP' s fiduciary duties to the partners, the IRS

determ ned in 1989 that a nunber of circunstances
caused Jay Hoyt to have debilitating conflicts of
interest and that he, in fact, breached his fiduciary
duty to the partners. For exanple, M. Hoyt apparently
did not raise questions concerning the treatnent of
guarantee paynents to the investors, when those
paynments were not paid to the investors but credited as
| RA paynents that were later disallowed by the IRS
However, to raise this issue, Hoyt would have to admt
to his fraudul ent actions concerning the |IRA plan,

whi ch of course he did not. The effect of Hoyt’s
conflicts of interest on the tax assessnents ultimately
suffered by his victins should be considered under the
expanded RRA 1998 equity provisions.

4. O fer in Conpromse or Oher Collection Alternative

M. and Ms. Bergevin will not be able to pay the ful
Hoyt liability, which is currently estimated to be
approxi mately $130, 000, which amount includes both the
assessed years 1981 through 1986! and t he unassessed
years 1987 through 1996. The entire liability shoul d
be consi dered when determning M. and Ms. Bergevin's
ability to pay. Consideration should also be give
[sic] to the financial hardship paynent will cause when
M. and Ms. Bergevin retire. See Code sec. 7122(c) (1)
as added by section 3462(a) of RRA 1998 (Public Law No.
105-206). Any tax paynent by the Bergevins wll
significantly inpact their ability to provide for
necessary |iving expenses during retirenment. In the
Conference Report of RRA 1998, Congress expressed its
intent “that the IRS [in fornulating these rules] take
into account factors such as equity, hardship, and
public policy where a conprom se of an individual
taxpayer’s incone tax liability would pronote effective
tax admnistration.” H. Conf. Rep. 599, 105th Cong.,
2d Sess 289 (1998). W are currently in process of
updating M. and Ms. Bergevin's financial information
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and an updated Form 433-A Financial Statenment wll be
provi ded upon request.

11985 has been assessed but has not been included

in the group of Notices to Intent to Levy dated

March 21, 2005.

Petitioners’ financial information provided on Form 433-A,
Coll ection Information Statenent for Wage Earners and Sel f -
Enpl oyed I ndividuals, listed two checking accounts with a total
bal ance of $1,186; two investnent accounts totaling $44, 051; and
two autonobiles. They listed their residence as val ued at
$131, 440, with an outstanding | oan of $93,000. Petitioners’

i ncone and expenses were shown as foll ows:

Total Monthly | ncone

Sour ce G oss Monthly
Wages (Robert Bergevin) $2, 750
Wages (G ace Bergevin) 635
Pensi on/ Soci al Security (Robert Bergevin) 909
Pensi on/ Soci al Security (G ace Bergevin) 1,483
Q her 363
Tot al 6,140

Total Monthly Living Expenses

Expense Itens Actual Monthly

Food, clothing, and m sc. $1, 280
Housing and utilities 1,138
Transportation 1,210
Heal th care 391
Taxes (i ncone and FI CA) 637
O her expenses 545

Tot al 5, 201

After the exchange of financial information, petitioners

proposed to pay $20,652 in full satisfaction of their then
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estimated $130,000 liability. The settlenent officer explained
hi s net hodol ogy as foll ows:

As | indicated in ny previous letter, admnistrative
gui dance found in Internal Revenue Manual (“1IRM) sec.
5.8.11.2.2(10) specifically states that:

The Service will not conprom se on public policy
or equity grounds based solely on the argunent
that the acts of a third party caused the unpaid
tax liability.

The regulations in 26 C.F.R sec. 301.7122-1(b)(3)(iii)
preclude settlenent if conprom se woul d underm ne the
general public’'s conpliance with our nation’s tax | aws.
| RS has taken this stance with respect to settlenent of
TEFRA matters such as your[s]. IRMsec. 5.8.11.2.2(3)
provi des an exanpl e that resenbles your case. The
existing admnistrative policies and procedures sinply
preclude me from being able to secure the necessary
approval s of a non-hardship Effective Tax

Adm ni stration (“ETA’) offer in your case. | am not,
however, precluded fromconsidering the nerits of your
case under standard doubt as to collectibility or ETA
hardship criteria.

For an offer in conprom se based upon doubt as to
collectibility to be accepted, you nust generally offer
an anmount that neets or exceeds reasonable collection
potential (“RCP”). RCP has two primary conponents:

1. Net realizable equity in assets, and

2. The present value of your future ability to
pay toward the tax debt

Net realizable equity in assets is sinply the

di fference between the quick sale values (generally

80 percent of fair market val ues) of your assets m nus
t he amounts owed on the interests and encunbrances
having priority over the federal tax liens. The
present value of your future incone is determ ned by
subtracting necessary |living expenses (those necessary
for your health, welfare and the production of incone)
fromyour nonthly income. For Appeals to accept your
of fer under ETA hardship provisions, you nust be able
to denonstrate that paynment of nore than $20, 652 woul d
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cause you to be unable to neet your necessary living
expenses.

Petitioners raised sone objections to the settlenent
officer’s initial conmputations. The settlenent officer nade sone
adjustnents in response to information submtted. The settlenent
of ficer reduced petitioners’ projected nonthly net incone and

reconputed the collection potential as follows:



- 11 -

ASSET/ EQUI TY TABLE

( AET)
BERGEVI N
Revi sed Jan. 31, 2006
Fair Market Value Quick Sale Value Encunbrance Net Realizabl e
(FMWVY) (QsV) or Exenption Equity
Asset Det ermi nati on Det ermi nati on Det ermi nati on Det ermi nati on
Cash 0 0 0 0
Checki ng acct. $1, 347 $1, 347 0 $1, 347
Checking acct.-2 262 262 0 262
Savi ngs acct. 25 25 0 25
401( k) 69, 500 69, 500 $24, 325 45,175
401(k)-2 317 317 0 317
Loan val ue of
life ins. 0 0 0 0
St ocks, bonds,
mut ual funds 0 0 0 0
Pensi on 0 0 0 0
Per sonal
resi dence 181, 200 144, 960 94, 500 50, 460
Di ssi pation
of assets 15, 000- 50, 000 15, 000- 50, 000 0 15, 000- 50, 000
O her real
estate 0 0 0 0
Furni ture/
personal effects < 7,200 <« 7,200 7, 200 0
Vehi cl e 1-1995
Saturn SL1
83,000 niles 1, 000 800 0 800
Vehi cl e 2-2002
Toyota Canry
50,000 niles 11, 000 8, 800 6, 855 1, 945
Accts. receivable 0 0 0 0
Tool s/ equi p.
of trade < 3,600 < 3,600 3, 600 0
Total Net Realizable Equity in Assets $115, 331- $150, 331
Present Value of Future Incone (fromthe | ET) Cash O fer - $28,032
TOTAL M NI MUM OFFER (absent excepti onal
ci rcunst ances) Cash Offer - $143, 363-%$178, 363
(absent exceptional circunstances)
Total Tax Liability (as of 2/15/2006) $150, 000

(POA' s estimate)

I RC 6334(a)(2) allows for an exenption of $7,200 for fuel, provisions, furniture, and
personal effects.
I RC 6334(a)(3) allows for an exenption of $3,600 for books and tools of a trade,

busi ness, or profession.

REMARKS:

* The $1, 347 val ue assigned to the checking acct. is the average m ni nrum bal ance as
refl ected on the June, July, and Aug. 2005 bank statenents.

*  The $69, 500 val ue for the 401(k) acct. based on the 9/30/05 statenment. An
estimated 35 percent tax inplication is assigned to this 401(k) acct. because it
is being used to fund the offer.

*  The $181, 200 value for the Personal Residence is the Estinmated Market Val ue as
determ ned by the Anoka County Assessor and reflected on the 2005 Property Acct.
St at ement .

* The Private Party Value of the 2002 Canry is $11,000. Trade-in Value is not used
because the FW is reduced by 20 percent to arrive at a forced-sal e val ue.

* $15, 000- $50, 000 di ssi pation of assets assigned to the portion of the Home Equity
Line of Credit used to fund paynent of unsecured credit cards debts and non-
necessary |iving expenses such as sprinkler.
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Petitioners’ primary argunents were that, at 71 and 70 years
of age, they were approaching retirenment age; M. Bergevin had
speci al health problens; and, after retirenent, they would have
negati ve cashflow. Petitioners presented projections claimng
that they would need to retain nost of their asset equity to neet
their ordinary and necessary living expenses over the foll ow ng
5 years. The settlenment officer responded in part:

The Bergevin Asset Equity Cal cul ator presented by your

representative’s firm though an illustration commonly
presented as a contention in an Effective Tax
Adm ni stration offer, is non-persuasive. |It’s based on

the erroneous prem se that the Internal Revenue Service
is charged with maki ng certai n taxpayers have
sufficient assets to fund future living expenses. To
agree with this assunption is to conclude that absent

i ndependent weal th no one over the age of 60 should
have to pay any federal tax because he/she will need
such funds for future retirenent |living expenses.
Congress has nmade no such exception and IRS, as the
revenue collecting armof the United States, has no
role in such a social issue. General offer guidelines
require the I RS exam ner to nmake a reasonabl e

determ nation as to necessary living expenses and

Ef fective Tax Adm nistration guidelines further require
the exam ner to nmake a reasonable determ nation as to
future living expenses within the overall context of
settlenment, but the examner is not required to ensure
the existence | evel presented by your representative at
the practical disregard for the tax debt. The exanples
in Internal Revenue Manual 5.8.11 in no way present
such a requirenent.

The taxpayers are each of retirenent age. |If one or
both retire, their household incone woul d decrease
along with the expense all owances for Taxes and
Transportation. Health Care expenses would likely
increase. The IRMallows a continuing Transportation
Operating expense of $200 once the | oan on the 2002
Toyota Camry is paid. Because of the uncertainties and
conplexities involved in this case, | used a PV factor
of 24 (nmonths) instead of the standard 48 (nonths) in
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determ ning the present value of the Bergevins future

ability to pay. This was done in accordance with | RM

5.8.5.5.

During the course of the negotiations through exchange of
docunents and neetings between petitioners’ counsel and the
settlenment officer, other issues were discussed. The parties
di sagreed as to the effect of a decision entered February 9,
2005, in an abatenent action brought by petitioners in this
Court. The decision provided that, with respect to the tax years
1984, 1985, and 1986, petitioners are not entitled to an
abat enent of interest under section 6404.

In the notices of determ nation sent March 3, 2006, the
of fer-in-conprom se was rejected as foll ows:

Ofers of Collection Alternatives

We consi dered your offer of $20,652 dated Septenber 27,

2005 and were not able to accept the offer under

existing policies and procedures. * * * [Settl enent

O ficer Dale Veer] previously provided you with the

details of how this determ nati on was nade.

You were given the opportunity to anmend your offer to

an amount not |ess than the current bal ance owed for

years 1981, 1982, 1983, 1984, 1985 and 1986. You were

al so offered the opportunity to either pay the

1981-1986 bal ances in full or present an alternative

proposal to the offer in conprom se. You neglected al

such opportunities.

Di scussi on

Petitioners invoke our jurisdiction under section 6330(d) to
review the notices of determnation sent to themw th respect to

the proposed levies on their property. Petitioners contend that
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refusal to accept their offer-in-conprom se was an abuse of
di scretion because of their “special circunstances” of age and
heal th and postretirenent anticipated earnings; that the offer-
i n-conprom se shoul d have been accepted because factors such as
equity, hardship, and public policy warrant its acceptance to
pronote effective tax adm nistration; that the Conm ssioner
failed to establish sufficient guidelines for resolving
| ongst andi ng cases by such neans as forgoing penalties and
interest that have accunul ated as a result of delay in
determ ning the taxpayers’ liability; and that interest abatenent
shoul d have been considered during the section 6330 hearing.
Respondent contends that the offer-in-conprom se petitioners
made was i nadequate in view of their financial circunstances
anal yzed by the settlenent officer; that petitioners’ situation
i s neither unique nor exceptional; that effective tax
adm ni stration woul d not be served by acceptance of the | ow
of fer-in-conprom se because it would underm ne conpliance by
ot her taxpayers; that some of the interest on petitioners’
liabilities had been abated (for 1981, 1982, and 1983); and that
petitioners’ abatenent argunents relate only to the total anount
of the liability to be conprom sed.
Al t hough the record includes six stipulations and over 400
exhibits, the parties agree that the overriding issues in this

case are indistinguishable fromissues discussed in other cases,
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sone of which are on appeal. Those issues relate to the effect
of Hoyt's fraud and the years of delay in resolving tax
liabilities of his investors. |In addition, petitioners argue:

the other issues that are substantially the sanme or

identical are howto treat * * * elderly and retired

i ndividuals. Does Respondent need to make sone—- does

Respondent need to estimate their basic needs for their

life span? That is probably the overreaching [sic]

issue in a nunber of the cases where we have elderly

and retired individuals. So an answer to that would

probably answer this case as well.

Respondent has objected to sone of the exhibits on the
grounds of hearsay and to others on the grounds that they are not
rel evant because they were not presented to the Appeals officer
during the exchanges that constituted the section 6330 hearing.

See Robinette v. Conm ssioner, 439 F.3d 455 (8th Cr. 2006);

Mur phy v. Conmi ssioner, 125 T.C. 301 (2005), affd. 469 F.3d 27

(1st Cr. 2006); Magana v. Conm ssioner, 118 T.C 488, 493

(2002). W sustain the objections because, even if the exhibits
are consi dered for nonhearsay purposes and are rel evant, they
constitute needl ess presentation of cunul ative evidence. See
Fed. R Evid. 403.

Section 7122(c) and (d) provides as follows:

SEC. 7122(c). Standards for Eval uation of
Ofers. --

(1) I'n general.—The Secretary shal
prescri be guidelines for officers and enpl oyees of
the Internal Revenue Service to determ ne whether
an offer-in-conprom se is adequate and shoul d be
accepted to resolve a dispute.
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(2) Allowances for basic living expenses.--

(A) I'n general.—1n prescribing
gui del i nes under paragraph (1), the Secretary
shal | devel op and publish schedul es of
nati onal and | ocal allowances designed to
provi de that taxpayers entering into a
conprom se have an adequate neans to provide
for basic |iving expenses.

(B) Use of schedul es.— The qgui del i nes
shal | provide that officers and enpl oyees of
the Internal Revenue Service shall determ ne
on the basis of the facts and circunstances
of each taxpayer, whether the use of the
schedul es published under subparagraph (A) is
appropriate and shall not use the schedul es
to the extent such use would result in the
t axpayer not havi ng adequate neans to provide
for basic |iving expenses.

(3) Special rules relating to treatnent of
of fers. — The gui del i nes under paragraph (1) shal
provi de that - -

(A) an officer or enployee of the
I nt ernal Revenue Service shall not reject an
of fer-in-conprom se froma | owincone
t axpayer solely on the basis of the amount of
the offer; and

(B) in the case of an offer-in-
conprom se which relates only to issues of
l[tability of the taxpayer--

(i) such offer shall not be
rejected solely because the Secretary is
unable to locate the taxpayer’s return
or return information for verification
of such liability; and

(1i1) the taxpayer shall not be
required to provide a financial
statement .

(d) Adm nistrative Review — The Secretary shal
establ i sh procedures--
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(1) for an independent adm nistrative review
of any rejection of a proposed offer-in-conpron se
or installnment agreenent nade by a taxpayer under
this section or section 6159 before such rejection
is comuni cated to the taxpayer; and
(2) which allow a taxpayer to appeal any
rejection of such offer or agreenent to the
I nternal Revenue Service Ofice of Appeals.
Regul ati ons adopted pursuant to section 7122 set forth three
grounds for the conpromse of a liability: (1) Doubt as to
liability; (2) doubt as to collectibility; or (3) pronotion of
effective tax admnistration. Sec. 301.7122-1, Proced. & Adm n.
Regs. Wth respect to the third ground, paragraph (b)(3)(i) of
the regulation allows for a conprom se to be entered into to
pronote effective tax adm nistration where collection in ful
coul d be achi eved but woul d cause econom c hardship. Paragraph
(c)(3)(i) sets forth factors that woul d support (but are not
conclusive of) a finding of econom c hardship. Wth respect to
the third ground, those regul ations state:
(3) Conpromi ses to pronote effective tax
adm nistration.— (i) Factors supporting (but not
conclusive of) a determnation that collection would
cause econom c hardship wthin the nmeani ng of paragraph

(b)(3)(i) of this section include, but are not limted
t o--

(A) Taxpayer is incapable of earning a living
because of a long termillness, nedical condition, or
disability, and it is reasonably foreseeabl e that

t axpayer’s financial resources wll be exhausted
providing for care and support during the course of the
condi tion;

(B) Although taxpayer has certain nonthly
inconme, that inconme is exhausted each nonth in
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providing for the care of dependents with no other
means of support; and

(© Although taxpayer has certain assets, the
t axpayer is unable to borrow against the equity in
those assets and |iquidation of those assets to pay
outstanding tax liabilities would render the taxpayer
unabl e to neet basic |iving expenses.
The regul ation states that no conprom se nay be entered into if
such conmprom se of liability would underm ne conpliance by
taxpayers with the tax laws. Sec. 301.7122-1(b)(3)(iii), Proced.
& Adm n. Regs. Paragraph (c)(3)(ii) then sets forth factors that
support (but are not conclusive of) a determnation that a
conprom se woul d underm ne conpliance with the tax |laws. These
factors include: (A A taxpayer who has a history of
nonconpl i ance with the filing and paynment requirenents of the
| nternal Revenue Code; (B) a taxpayer who has taken deliberate
action to avoid the paynent of taxes; and (C) a taxpayer who has
encouraged others to refuse to conply with the tax laws. Sec.
301.7122-1(c)(3)(ii), Proced. & Adm n. Regs. The regulation
conti nues:
(ti1) The follow ng exanples illustrate the types
of cases that may be conprom sed by the Secretary, at
the Secretary’ s discretion, under the econom c hardship
provi si ons of paragraph (b)(3)(i) of this section:
Exanple 1. The taxpayer has assets sufficient to
satisfy the tax liability. The taxpayer provides ful
time care and assi stance to her dependent child, who
has a serious long-termillness. It is expected that
the taxpayer will need to use the equity in his assets
to provide for adequate basic |living expenses and

medi cal care for his child. The taxpayer’s overal
conpliance history does not wei gh agai nst conprom se.
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Exanple 2. The taxpayer is retired and his only
incone is froma pension. The taxpayer’s only asset is
a retirenent account, and the funds in the account are
sufficient to satisfy the liability. Liquidation of
the retirenment account would | eave the taxpayer w thout
an adequate neans to provide for basic living expenses.
The taxpayer’s overall conpliance history does not
wei gh agai nst conprom se.

Exanple 3. The taxpayer is disabled and |Iives on
a fixed incone that will not, after allowance of basic
[iving expenses, permt full paynment of his liability
under an installnent agreenment. The taxpayer also owns
a nodest house that has been specially equipped to
accommodate his disability. The taxpayer’s equity in
the house is sufficient to permt paynent of the
l[tability he owes. However, because of his disability
and limted earning potential, the taxpayer is unable
to obtain a nortgage or otherw se borrow against this
equity. In addition, because the taxpayer’s honme has
been specially equipped to accommopdate his disability,
forced sale of the taxpayer’s residence would create
severe adverse consequences for the taxpayer. The
taxpayer’s overall conpliance history does not weigh
agai nst conprom se.

Under the regulations, a conprom se nay also be entered into to
pronote efficient tax admnistration if there are conpelling
public policy or equity considerations identified by the
taxpayer. Conprom se is justified where, because of exceptional
ci rcunst ances, collection of the full liability would underm ne
public confidence that tax | aws are being adm nistered fairly.
Sec. 301.7122-1(b)(3)(i1), Proced. & Adm n. Regs. Sone exanpl es
where a conprom se is allowed for purposes of public policy and
equity are: (1) A taxpayer who was hospitalized regularly for a
nunber of years and was unable, at that tine, to nmanage his

financial affairs and (2) a taxpayer learns at audit that he was
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gi ven erroneous advice and is facing additional taxes, penalties,
and additions to tax. Sec. 301.7122-1(c)(3)(iv), Proced. &
Adm n. Regs. |In addition to the regul ations, detailed
i nstructions concerning offers-in-conprom se are contained in the
I nternal Revenue Manual. 1 Adm nistration, Internal Revenue
Manual (CCH), pt. 5.8, at 16251.

Not wi t hst andi ng m nor di sputes about the conputation of
collection potential by the settlenent officer, petitioners have
not shown that paynent of nore than the anmount that they offered
in settlenment of their liabilities would render them unable to
meet basic living expenses. Their projections of future expenses
are specul ati ve and unpersuasive. Petitioners’ situation is not
conparable to the exanples given in the regulations. |In any
event, the settlenent officer thoroughly considered and addressed
t heir argunents.

Except for the specifics of the financial information, this
case is indistinguishable fromthe other cases decided by this
Court in which we held that it was not an abuse of discretion to
reject the taxpayers’ offer to conprom se their outstanding
liabilities relating to the Hoyt investnents at a fraction of the

total liabilities. See Smith v. Conmi ssioner, T.C Meno. 2007-

73; Hansen v. Commi ssioner, T.C Meno. 2007-56; Catl ow v.

Conmi ssioner, T.C. Menp. 2007-47; Estate of Andrews v.

Conmi ssioner, T.C. Menp. 2007-30; Johnson v. Conm ssioner, T.C
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Meno. 2007-29; Freeman v. Conmi ssioner, T.C Meno. 2007-28;

Hubbart v. Conmi ssioner, T.C Meno. 2007-26; Carter V.

Conmi ssioner, T.C. Meno. 2007-25; Abelein v. Conmm ssioner, T.C

Meno. 2007-24; Ertz v. Conm ssioner, T.C. Meno. 2007-15;

McDonough v. Conmi ssioner, T.C. Menp. 2006-234; Lindley v.

Conmi ssioner, T.C. Menp. 2006-229; dayton v. Comm ssioner, T.C.

Meno. 2006-188; Keller v. Conm ssioner, T.C. Menp. 2006-166;

Barnes v. Commi ssioner, T.C Meno. 2006-150.

All of the argunents nmade by petitioners were thoroughly

di scussed in Ertz v. Conmm ssioner, supra. As in the other cases,

petitioners’ argunents were considered by the settlenent officer,
al t hough the argunents were not accepted. As we stated in Ertz:

conprom sing petitioner’s case on grounds of public
policy or equity would not enhance voluntary conpliance
by ot her taxpayers. A conprom se on that basis would
pl ace the Governnent in the unenviable role of an

i nsurer agai nst poor business decisions by taxpayers,
reduci ng the incentive for taxpayers to investigate

t horoughly the consequences of transactions into which
they enter. It would be particularly inappropriate for
the Governnent to play that role here, where the
transaction at issue is participation in a tax shelter.
Reducing the risks of participating in tax shelters
woul d encourage nore taxpayers to run those risks, thus
underm ni ng rather than enhanci ng conpliance with the
tax laws. See Barnes v. Conm ssioner, supra [T.C

Meno. 2006- 150] .

In concluding that it was not an abuse of discretion to
accept the offer-in-conpromse at |ess than 20 percent of
petitioners’ estimated total liability, we do not determ ne an

acceptabl e offer-in-conprom se or other alternative neans of
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collection. The only issue before us is whether there was an

abuse of discretion in refusing the offer that petitioners made.

See Speltz v. Conm ssioner, 124 T.C 165, 180 (2005), affd. 454
F.3d 782 (8th Gr. 2006). The settlenment officer adequately
consi dered the argunents and nmade a reasoned determ nation. W

hold that there was no abuse of discretion in that process.

Deci sion will be entered

for respondent.




