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VEMORANDUM OPI NI ON

VELLS, Judge: This case is before the Court on respondent’s

notion for sunmary judgnment pursuant to Rule 121.! W nust

1Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, and Rul e references
are to the Tax Court Rules of Practice and Procedure.
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deci de whet her respondent’s settlenent officer abused her
di scretion in sustaining a notice of Federal tax lien filing.

Backgr ound

Sonme of the facts and certain exhibits have been sti pul at ed.
The stipulations of facts and acconpanying exhibits are
incorporated in this opinion by reference and are found
accordi ngly.

At the tinme the petition was filed, petitioner resided in
Pennsyl vani a.

On April 11, 2007, petitioner filed a Federal incone tax
return for his 2004 tax year, reporting a tax liability of
$3,258. The follow ng day, on April 12, 2007, he filed a tax
return for his 2005 tax year, reporting a tax liability of
$3,712. Petitioner did not pay his tax liability for either
year. Respondent assessed petitioner’s tax liabilities for his
2004 and 2005 tax years on May 14, 2007. On June 18, 2007,
respondent sent notices and demands for paynent of bal ances due
for petitioner’s tax years 2004 and 2005.

On Cctober 29, 2007, petitioner received a call from an
enpl oyee in respondent’s Automated Col |l ection System (ACS) unit.
As expl ai ned bel ow, the parties di sagree about what transpired
during the October 29, 2007, tel ephone call. During the ensuing
nmont hs, petitioner did not nake any paynents on his liabilities

for his 2004 and 2005 tax years.
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On March 20, 2009, respondent filed a Notice of Federal Tax
Lien (NFTL) wth respect to petitioner’s 2004 and 2005 tax years.

During a tel ephone call on March 23, 2009, petitioner
entered into an install nent agreenment with respondent’s ACS unit
to pay $75 per nonth beginning April 12, 2009, and increasing to
$145 per nonth beginning April 12, 2010. At that tine,
petitioner apparently was not aware that the NFTL had been fil ed,
and he contends that respondent’s enployee told himthat no |lien
woul d be filed if he fulfilled the installnent agreenent.

The next day, March 24, 2009, respondent nailed petitioner a
Notice of Federal Tax Lien Filing and Your Right to a Hearing,
regarding the lien that had been filed on March 20. Petitioner
received the notice 2 days |later, on March 26, 2009. On or about
April 2, 2009, petitioner requested a withdrawal of the NFTL by
submtting to respondent Form 12277, Application for Wthdrawal
of Filed Form 668(Y), Notice of Federal Tax Lien. The filing of
the NFTL was uphel d by Techni cal Services Advisor Bruce O ark
(M. dark) in aletter dated April 13, 2009, stating that after
a review of petitioner’s file, M. Cark had determ ned that the
lien was not filed prematurely. The letter inforned petitioner
that the lien had been filed before the March 23, 2009,
instal |l ment agreenent and that, at that tinme, he was already in

default on a previously established installnent agreenent.
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The parties appear to di sagree about whether petitioner had
ever entered into a previous installnment agreenent. Respondent
contends that petitioner had entered into an install nent
agreenent during his Cctober 29, 2007, tel ephone conversation
with an enpl oyee in respondent’s ACS office. Petitioner admts
that he spoke with respondent’s enpl oyee on or about that date,
but he contends that he did not enter a formal install nment
agreenent and nerely told her that he would do his best to pay as
soon as possible. The record does not contain any docunentation
of the alleged Cctober 29, 2007, installnment agreenent. However,
because the instant case is before us on respondent’s notion for
summary judgnent, we are obliged to view all facts in the |ight

nost favorable to the nonnoving party. See Sundstrand Corp. v.

Comm ssioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th

Cr. 1994). For purposes of the instant notion, we will assune
that petitioner never entered into an install ment agreenent
before the March 23, 2009, installnent agreenent.

On April 15, 2009, petitioner tinely submtted Form 12153,
Request for a Collection Due Process or Equivalent Hearing. On
Form 12153 petitioner requested that the NFTL be w thdrawn so
that he could refinance his honme, and he requested that
respondent allow himto continue with the install nent agreenent
entered into on March 23 as a collection alternative instead of

i nposing the lien.
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Petitioner made one paynent on the installnent agreenent in
May 2009.

On June 17, 2009, respondent’s settlenent officer Denise
Wllianms (Ms. WIllians) sent petitioner a letter acknow edgi ng
his request for a collection due process (CDP) hearing and
scheduling a tel ephone conference. In the letter, Ms. WIIlians
informed petitioner that the lien would be rel eased after
petitioner paid the bal ances due for 2004 and 2005. Ms. WIIlians
al so encl osed copies of Publications 783, Instructions on how to
apply for a Certificate of Discharge of Property From Federal Tax
Lien, and 784, How to Prepare an Application for a Certificate of
Subordi nati on of Federal Tax Lien, which she thought would help
petitioner obtain financing for his hone.

Ms. WIlianms conducted the CDP hearing by tel ephone on July
17, 2009. On his Form 12153 and during the hearing petitioner
contended that, because he had not entered into an install nment
agreenent on Qctober 29, 2007, he could not be in default on that
agreenent and he therefore should be given the opportunity to
meet the ternms of the March 23, 2009, installnment agreenent
before respondent filed an NFTL. Petitioner also infornmed M.
Wllians that the lien reduced his credit score by 100 points,
affecting his eligibility for a loan, and he told her that the
lien was “counter-productive to both * * * [respondent] and

mysel f [ because] [i]t stops ne fromgetting additional financing
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on ny house.” After the hearing, respondent issued a Notice of
Det erm nati on Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 dated July 30, 2009, sustaining the lien.

Di scussi on

Summary judgnent is intended to expedite litigation and
avoi d unnecessary and expensive trials and may be granted where
there is no genuine issue of material fact and a decision may be

rendered as a matter of law. Rule 121(a) and (b); Fla. Peach

Corp. v. Conm ssioner, 90 T.C. 678, 681 (1988). The noving party

bears the burden of proving that there is no genui ne issue of
material fact, and factual inferences are viewed in the |ight

nost favorable to the nonnoving party. Sundstrand Corp. V.

Comm ssi oner, supra at 520. However, the party opposing summary

j udgment nust set forth specific facts that show a genui ne issue
of material fact exists and may not rely nerely on all egations or
denials in the pleadings. Rule 121(d).

Where the underlying tax liability is not in issue, we
review the determ nation of the Appeals Ofice for abuse of

di scretion. See Sego v. Conm ssioner, 114 T.C 604, 610 (2000).

In review ng for abuse of discretion, we will reject the
determ nation of the Appeals Ofice only if the determ nation was
arbitrary, capricious, or wthout sound basis in fact or |aw

See Murphy v. Conm ssioner, 125 T.C 301, 308 (2005), affd. 469
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F.3d 27 (1st Cir. 2006). Petitioner does not dispute the
underlying liabilities. Consequently, we reviewthe
determ nation of the Appeals Ofice for abuse of discretion.

Were, as in the instant case, we review a settl enent
officer’s determnation to sustain the filing of an NFTL for
abuse of discretion, we review the reasoni ng underlying that
determ nation to decide whether it was arbitrary, capricious, or
wi t hout sound basis in fact or law. W do not substitute our
judgment for that of the settlenent officer, and we do not decide
i ndependently whether we believe the lien should be w thdrawn.
See id. at 320.

Pursuant to section 6321, the Federal Governnent obtains a
lien against “all property and rights to property, whether real
or personal” of any person liable for Federal taxes upon demand

for paynent and failure to pay. See lannone v. Conm ssioner, 122

T.C. 287, 293 (2004). The lien arises automatically on the date
of assessnment and persists until the tax liability is satisfied
or becones unenforceable by reason of |apse of tine. Sec. 6322

| annone v. Conm ssioner, supra at 293. The purpose of filing,

pursuant to section 6323, notice of the lien that arises under
section 6321 is to protect the Governnent’s interest in a

t axpayer’s property against the clains of other creditors.
Filing an NFTL validates the Governnent’s |ien against a

subsequent purchaser, hol der of a security interest, nmechanic’s
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lienor, or judgnent lien creditor. See sec. 6323(a); Stein v.

Conmi ssioner, T.C. Menp. 2004-124; Lindsay v. Comm ssioner, T.C.

Meno. 2001-285, affd. 56 Fed. Appx. 800 (9th G r. 2003).
| f the Comm ssioner chooses to file an NFTL, he nust provide
the taxpayer with witten notice not nore than 5 busi ness days
after the filing, and he nust advi se taxpayer of the right to a
hearing before the Appeals Ofice. Sec. 6320(a). If the
t axpayer requests such a hearing, the Appeals Ofice nust verify
that the requirenents of any applicable |aw or adm nistrative
procedure have been net. Secs. 6320(c), 6330(c)(1l). The Appeals
of ficer nust al so determ ne whet her the proposed coll ection
action bal ances the need for the efficient collection of taxes
with the legitimte concern of the taxpayer that any collection
action be no nore intrusive than necessary. Secs. 6320(c),
6330(c)(3). Finally, the Appeals officer must consider any
i ssues raised by the taxpayer at the hearing, including
appropriate spousal defenses, challenges to the appropri ateness
of collection actions, and offers of collection alternatives such
as an installnment agreenent. Secs. 6320(c), 6330(c)(2) and (3).
Under certain circunstances, the Conm ssioner has the
di scretion to withdraw an NFTL that has been filed. Section

6323(j) (1) provides:
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SEC. 6323(j). Wthdrawal of Notice in Certain
Ci rcunst ances. - -

(1) In general.--The Secretary may withdraw a
notice of a lien filed under this section and this
chapter shall be applied as if the withdrawn notice had
not been filed, if the Secretary determ nes that--

(A) the filing of such notice was premature
or otherw se not in accordance with adm nistrative
procedures of the Secretary,

(B) the taxpayer has entered into an
agreenent under section 6159 to satisfy the tax
liability for which the Iien was inposed by neans
of installnent paynments, unless such agreenent
provi des ot herw se,

(© the wi thdrawal of such notice wll
facilitate the collection of the tax liability, or

(D) with the consent of the taxpayer or the
Nat i onal Taxpayer Advocate, the w thdrawal of such
notice would be in the best interests of the
t axpayer (as determ ned by the National Taxpayer
Advocate) and the United States.
Section 6323(j)(1) is permssive. Although section 6323(j) (1)
allows the Conmmi ssioner to withdraw the NFTL for any of the
listed reasons, it does not require himto do so. The
regul ati ons make the Comm ssioner’s discretion explicit: “If the

Comm ssi oner determ nes conditions for wthdrawal are present,

the Comm ssioner nay (but is not required to) authorize the

wthdrawal .” Sec. 301.6323(j)-1(c), Proced. & Adm n. Regs.
(enphasi s added).

At the Appeals hearing, petitioner advanced two contentions.
Hs first contention is that respondent should w thdraw the NFTL

and allow himto proceed with the March 23, 2009, install nent
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pl an, to which petitioner had agreed before | earning about the
NFTL. Secondly, he contends that the NFTL shoul d be w thdrawn so
that he can refinance his honme, enabling himto pay his tax
lTabilities.

In support of his first contention, petitioner argues that
M. dark was m staken when he found that petitioner had entered
into a previous installnment agreenent. Petitioner contends that,
because he had never entered into such an agreenent, he could not
be in default, and he therefore should be permtted to fulfill
hi s obligations under the March 23, 2009, install nent agreenent
before the filing of an NFTL.

We conclude that the issue of whether there was a previous
install ment agreenent is irrelevant to the issue of the proper
filing of an NFTL.

In Cisan v. Comm ssioner, T.C. Menp. 2007-67, the

Comm ssioner filed an NFTL agai nst the taxpayers after the
parties had begun negotiating an installnent agreenent. As in
the instant case, the taxpayers |earned about the NFTL only after
they had entered the installnment agreenent, and, as is alleged in
the instant case, the Comm ssioner had made representations to

t he taxpayers that no further collection actions would be taken
while they were negotiating the installnment agreenent. Like
petitioner, the taxpayers in Crisan argued that the NFTL woul d

damage their credit, making it difficult for themto obtain
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addi tional financing, and that the NFTL had been filed
prematurely because they had just entered into an install nent
agreenent. W held that the inplenentation of an install nent
agreenent did not preclude the Comm ssioner fromfiling an NFTL,
nor was the Comm ssioner required to withdraw the NFTL after the
i nstal | ment agreenent becanme effective.

In Ranirez v. Comm ssioner, T.C. Mnpb. 2005-179, the

t axpayer had entered into an install ment agreenent after the
filing of the NFTL and contended that he should be rel eased from
the NFTL. In that case we |likew se held that the install nent
agreenent did not preclude the Comm ssioner frommaintaining a
lien until the balance of the taxpayer’'s taxes was paid. See

al so Dorra v. Conm ssioner, T.C Meno. 2004-16. The taxpayer in

Stein v. Conmm ssioner, supra, argued that the Appeals Ofice

abused its discretion by rejecting an install nent agreenent. W
stated that even if the Appeals officer had accepted the

install ment agreenment as a collection alternative, the
Comm ssi oner woul d not have been required to withdraw the NFTL
until the full liability had been paid.

Section 6323(j)(1) is permssive, and nothing in it requires
respondent to withdraw the NFTL because of the install nent
agreenent. Accordingly, we hold that the decision of
respondent’s Appeals Ofice to sustain the NFTL despite the

i nstal |l ment agreenent was not an abuse of discretion.
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I n support of petitioner’s second contention, that the NFTL
has made it inpossible for himto refinance his home and thus
obtain noney to pay his tax liabilities, he states that his
credit score has been reduced by 100 points. |In her letter
acknow edgi ng his request for a CDP hearing, Ms. WIIlians
supplied petitioner with information describing howto apply for
a certificate of subordination to the NFTL and how to obtain a
certificate of discharge fromthe NFTL. Al though he contends
that the NFTL has nmade it inpossible for himto refinance his
home, petitioner has offered no evidence that he has been
rejected for a | oan because of the NFTL, or even that he has
applied for a loan since respondent filed the NFTL. Nor has
petitioner presented any evidence that suggests the alternatives
offered by Ms. Wllians, i.e., applying for a certificate of
subordi nation of the NFTL or obtaining a certificate of discharge
fromthe NFTL, would be insufficient to satisfy his supposed need
to obtain financing. It is no doubt true that the NFTL | owered
petitioner’s credit score, but this fact does not establish that
refinancing petitioner’s hone woul d be inpossible or that the
NFTL otherwise interferes with petitioner’s ability to pay his
tax obligations.

Accordingly, there is no evidence in the record to suggest
that the NFTL is inpairing petitioner’s ability to pay his

outstanding tax liabilities. Were a notion for sumary judgnent
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has been properly made and supported, the opposing party may not
rest upon nere allegations or denials in that party’'s pl eadi ngs
but must, by affidavits or otherwi se, set forth specific facts
showi ng that there is a genuine issue for trial. Rule 121(d).
Respondent’ s notion was properly nade and supported. Petitioner
has not offered specific facts to support his contention that the
NFTL inpairs petitioner’s ability to pay his tax liability.
Consequently, we conclude that there is no genuine issue for
trial regarding that fact.

The record shows that Ms. WIlians had sufficient evidence
on which she coul d reasonably base her concl usion that
wi t hdrawi ng the NFTL woul d not facilitate collection. Petitioner
had al nost 2 years before the filing of the NFTL during which he
made no effort to refinance his hone, and petitioner nmade no
paynments on his tax liabilities during that entire period.
Petitioner’s paynment history casts doubt on the good faith of his
efforts to pay. Accordingly, we conclude that respondent’s
settlement officer did not abuse her discretion when she
determ ned that withdrawing the NFTL would not facilitate
collection of the tax liabilities.

Respondent’ s settlenment officer considered all of
petitioner’s contentions, verified conpliance by the Internal
Revenue Service with all applicable | aws and regul ati ons, and

consi dered whet her the proposed coll ection actions bal anced the
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need for efficient tax collection with petitioner’s concern that
they be no nore intrusive than necessary.

On the basis of the record before us, we conclude that there
i's no genuine issue of material fact for trial. W hold that
respondent’s settlenent officer did not abuse her discretion in
sustaining the filing of the NFTL.

I n reaching these hol dings, we have considered all the
parties’ argunents, and, to the extent not addressed herein, we
conclude that they are noot, irrelevant, or w thout nerit.

To reflect the foregoing,

An order and decision will

be entered for respondent.




