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During 1999, P and her daughter, M forned an
uni ncorporated venture, V, as the vehicle for pursuing
Ms career as a singer and recording artist. P
provided the financing for the venture. P and Morally
agreed to a 50-50 division of any profits. P believed
that, under that agreenent, her profit participation
woul d term nate when she had received sufficient profit
distributions to fully reinburse her for al
expenditures on behalf of V. R alleges that P did not
participate in the activities of V for profit.
Therefore, pursuant to sec. 183, |I.R C., R denies that
Pis entitled to deduct any of her 1999 expenditures on
behalf of V. R also alleges that Pis not entitled to
deduct her 1999 expenditures for (1) clothing that her
enpl oyer required her to wear for work or (2) tax
preparation fees that she failed to substantiate. R
al so denies that Pis entitled to either a dependency
exenption for Mor head of household filing status for
1999. R also determned that P is subject to the sec.
6662, |.R C., accuracy-rel ated penalty.



1. Held: R s denial of deductions is sustained.

2. Held, further, R s denial of a dependency
exenption for Mand of head of household filing status
IS sustai ned.

3. Held, further, R s penalty against Pis
sustained, in part, under sec. 6662, |I.R C

Vanessa K. Bernardo, pro se.

M chele A. Yates, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
HALPERN, Judge: By notice of deficiency dated Cctober 7,
2002, respondent determned a deficiency in petitioner’s 1999
Federal incone tax of $4,616 and an accuracy- related penalty of
$923. By the petition, petitioner (1) assigned error to
respondent’s determ nations of a deficiency and a penalty and (2)
clained an overpaynent in tax of $3,498. After concessions,?! the

i ssues for decision are (1) whether petitioner is entitled to a

! The parties stipulated that, during the audit of her 1999
return, petitioner conceded the disallowance of a $9, 172
deduction for business use of her hone that had been cl ai med on
that return. Petitioner reaffirnmed that concession at the
begi nning of the trial when, in response to the Court’s inquiry
as to whether petitioner agreed with respondent’s counsel’s
description of the remaining issues in the case (which included
counsel’s statenment that the $9, 172 honme office deduction “has
been conceded by petitioner”), she replied: “Yes | do, your
Honor.” Therefore, we treat that deduction disallowance as
conceded and reject petitioner’s attenpt, on brief, to resurrect
the issue on the alleged ground that her concession was
contingent on an overall settlement of the case prior to trial
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Schedule C, Profit or Loss From Busi ness, deduction of $11, 444
for the | oss associated with an unincorporated venture variously
referred to as Escrow Inc. or Cool G Records (Cool G Records), or
whet her that | oss is nondeductible because it was incurred in an
activity not engaged in for profit wthin the nmeaning of section
183(a), (2) whether petitioner is entitled to deductions totaling
$10, 338, which consist of $9,721 in unreinbursed enpl oyee
busi ness expenses and $617 in tax preparation fees taken on
Schedule A, Item zed Deductions, (3) whether petitioner is
entitled to a deduction for a dependency exenption for her
daughter Melissa O Donnell (Melissa), (4) whether petitioner is
entitled to head of household filing status, and (5) whether
petitioner is liable for the accuracy-rel ated penalty under
section 6662(a).

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for 1999, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
Al'l dollar amounts have been rounded to the nearest dollar.

FI NDI NGS OF FACT

Sonme facts are stipulated and are so found. The stipul ation
of facts, with acconpanying exhibits, is incorporated herein by
this reference. The facts relating to petitioner’s entitlenent

to (1) a deduction for a dependency exenption for Mlissa and (2)
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head of household filing status are enconpassed in the findings
of fact relating to petitioner’s Schedule C deductions. Certain
facts relating to respondent’s inposition of the section 6662(a)
penalty are included in the discussion of that issue.

At the tinme the petition was filed, petitioner resided in
Mechani csbur g, Pennsyl vani a.

Petitioner’'s Schedule C Activity: Cool G Records

During 1999, petitioner and Melissa were involved in efforts
to further Melissa s career as a conposer of songs, a perfornmer
(singing her own material) in clubs, a recording artist, and,

t hrough Cool G Records, a producer of her own recorded
per f or mances.

Melissa was born on Decenber 8, 1979. Her desire to be a
performer manifested itself at an early age. She took dancing
| essons, paid for by petitioner, starting at the age of 8. As a
child, Melissa also learned to play the clarinet and violin, both
with petitioner’s financial support. Melissa persuaded
petitioner to permt her to transfer from her | ocal high school
in Orange County, California, to the Los Angel es Hi gh School for
the Performng Arts, despite the long, daily commute that that
woul d entail. Wiile still in high school, Melissa briefly
studied nusic and drama at California State - LA

Mel i ssa graduated fromthe Los Angel es H gh School for the

Performng Arts in 1997. During 1998, she attended the FIT
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School of Dance in New York City. During 1999, she took
screenwiting, acting, and nodeling classes at Santa Mnica
Col | ege, and she al so studied acting at the |vana Chubbek Studi os
For Acting.

Petitioner and Melissa began Cool G Records in 1999. During
1999, Melissa conposed nusic, perforned her music in Los Angel es
area clubs, and distributed publicity materials (including her
sheet nusic) at the clubs where she perforned as a singer.
Mel i ssa did not receive conpensation for those perfornmances, as
the goal was to build her reputation as a singer and conposer,
and to do that she needed exposure. She also nade contacts with
people (e.g., record conpany executives) who were in a position
to further her career as a perfornmer and recording artist. Since
1999, she has made a CD and has been featured on a tel evision
show, which appeared repeatedly over a 3-nonth period on the
musi ¢ tel evision channel VHL. The show portrayed Melissa’s
efforts to beconme a rock star. Melissa s goal is to becone “big
enough on ny own” to be able to use Cool G Records (since 1999,
renaned Worl dwi de Records) to produce her recordi ngs, and not
“have to go to anyone el se anynore.”

Petitioner’s role in furthering Melissa's nusic career and,
with it, Cool G Records has al ways been to provide financi al
support for Melissa's activities. Melissa has had sole

responsi bility for making the necessary nusic industry contacts,
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a role that petitioner was unable to fulfill, not only because of
her | ack of experience in the nusic industry, but al so because
she held a full-time job throughout 1999: until Novenber 14, as
store manager and district training coordinator at Mervyn's
Departnent Store (Mervyn’s) in Hayward, California, and,
thereafter, as store manager at a GAP store (the GAP) in Beverly
Hills, California.?

At the tinme of the trial, petitioner had contri buted
approxi mately $35,000 toward furthering Melissa s career,
financed, in part, by a $24,000 distribution fromher section
401(k) retirenment plan.

Since the inception of Cool G Records and the start of
Melissa' s efforts to build a reputation as a singer and conposer,
both of which occurred in 1999, Melissa has not been conpensated
for any of her live or recorded performances.

Fromthe tine it becanme clear that Melissa intended to
pursue a professional career in show business, i.e., fromthe
time Melissa began attending the Los Angel es Hi gh School for the
Performng Arts, petitioner and Melissa have had an oral
agreenent or understandi ng that any reinbursenent to petitioner

of noneys invested in Melissa's career would be realized solely

2 During 1999, petitioner earned gross wages of $78, 558
from Mervyn’s and $6,669 fromthe GAP
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fromthe profits,® if any, that mght arise, and that any such
profits would be shared by petitioner and Melissa on a 50-50
basis. However, during 1999 and prior thereto, petitioner and
Melissa did not have a nutual understanding as to whet her
petitioner’s nonetary interest would continue after she had been
fully reinbursed for her expenditures in furtherance of Melissa's
career or would termnate at that point, in which case Melissa
woul d have the right to all future profits fromthe enterprise
(Cool G Records).

The Schedule C included in petitioner’s 1999 anended return
submtted to respondent on April 26, 2002 (the 1999 anended
return), reported zero gross receipts for Cool G Records and
expenses totaling $11,444, for a net |oss of $11,444. During the
audit, petitioner substantiated $3,354 in advertising expenses,

$1,492 in car and truck expenses, and $3, 840% for rental of

3 It is not clear what petitioner and Melissa nmean by the
term“profits”. Based upon their testinony, however, we
interpret their usage of that termto nean annual profit rather
than overall enterprise profit (i.e., annual profit rather than
recei pts in excess of cumul ative expenditures since the inception
of the enterprise.)

4 The parties stipulated that the $3,840 deduction reported
on Schedule C of the anmended return represented “office space
rented for 6 nonths in Holl ywod at $550.00 a nonth, for a total
of $3,850.00.” Six nonths of rent at $550 per nonth totals
$3,300, not $3,850. W assune that the reference in the
stipulation to 6 nmonths and the Schedule C inclusion of a $3,840
rental expense are both in error, and we find that (1) the rental
was for 7 nonths at $550 per nonth and (2) the total rental
expense was $3, 850.
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of fice space. That space, located in Hollywod, California (the
Hol | ywood prem ses), was used by Mlissa as |living space during
peri ods when she was unable to return to reside with petitioner
inlrvine. Prior tothe trial in this case, petitioner did not
substanti ate the bal ance of the expenses |isted on Schedule C,
whi ch consi sted of $1, 336 of depreciation expense and $1, 422 of
“increased office expense.”

Petitioner’s Schedul e A Deductions

(1) dothing Expense: $9,721

During 1999, in her position as a district manager for
Mervyn’s, petitioner was required by her enployer to wear bl ack
or white dresses or suits (the latter to consist of either pants
or a skirt wwth matching jacket) while on the job. There was no
need to go to “specialized” stores for the required clothing, and
there was no conpany |logo on the clothing. Because petitioner
did not own black or white dresses and suits, she was required to

purchase a new wardrobe, and the cost, in 1999, was $9, 721.°

> On brief, petitioner argues, for the first tine, that the
$9, 721 in unrei nbursed enpl oyee busi ness expenses consists of
$8, 490 of “vehicle expense”, $350 of “parking fees, tolls and
transportation”, $450 of “travel expenses”, and only $431 of
“clothing costs”. At trial, petitioner testified that the entire
$9, 721 was attributable to “[t]he clothing allowance that was
di sal l oned”, and she agreed with the Court’s description of the
i ssue of unrei nbursed enpl oyee busi ness expenses as invol ving
only clothing. There is no evidence in the record to support
petitioner’s allegation on brief that the $9,721 at issue nostly
relates to expenditures other than for clothing that she was
required to wear on the job. Therefore, we find that the entire

(continued. . .)
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(2) Tax Preparation Fees: $617

Prior to the trial in this case, petitioner provided no
substantiation for the $617 deduction for tax preparation fees on
Schedul e A of the 1999 anended return.

OPI NI ON

Schedul e C Deducti ons

A. | nt roducti on; Burden of Proof

Respondent denies that petitioner is entitled to any
Schedul e C deductions associated wth either Cool G Records or
Melissa' s efforts to carve out a career in the nusic industry.
Respondent’ s grounds are that (1) petitioner’s expenditures were
not part of an activity engaged in, by petitioner, for profit and
(2) with regard to certain of those expenditures, there was no
substantiation. At trial, respondent’s case-in-chief was
relatively brief. Respondent relies primarily on petitioner’s
inability to show entitlenent to the Schedul e C deducti ons.

In pertinent part, Rule 142(a)(1) provides the general rule
that “[t] he burden of proof shall be upon the petitioner”. In
certain circunstances, however, if the taxpayer introduces
credi bl e evidence with respect to any factual issue relevant to
ascertaining the proper tax liability, section 7491 places the

burden of proof on the Comm ssioner. Sec. 7491(a)(1); Rule

5(...continued)
$9, 721 deduction for unreinbursed enpl oyee busi ness expenses
relates to petitioner’s expenditures for that clothing.
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142(a)(2). Credible evidence is “the quality of evidence which,
after critical analysis, * * * [a] court would find sufficient *
* * to base a decision on the issue if no contrary evidence were

submtted.”® Baker v. Conm ssioner, 122 T.C 143, 168 (2004);

H gbee v. Conm ssioner, 116 T.C 438, 442 (2001). Section

7491(a)(1) applies only if the taxpayer conplies with
substantiation requirenments, maintains all required records, and
cooperates with the Conm ssioner for w tnesses, information,
docunents, neetings, and interviews. Sec. 7491(a)(2).

The parties have stipulated that petitioner failed to
substantiate two of the five deductions at issue (i.e.,
addi tional clainmed depreciation and increased office expense).
Moreover, for the reasons stated infra, in section |I.B., we find
that petitioner has failed to introduce “credible evidence” that
any of the expenses deducted on Schedule C of the 1999 anended
return were part of an activity engaged in by her for profit,
whi ch woul d have rendered those expenses deducti bl e under section
162. Therefore, it follows that petitioner bears the burden of
proof wth respect to her entitlenment to those deductions

pursuant to Rule 142(a).’

6 W interpret the quoted | anguage as requiring the
t axpayer’s evidence pertaining to any factual issue to be
evi dence the Court would find sufficient upon which to base a
decision on the issue in favor of the taxpayer.

7 Petitioner’'s failure to introduce “credibl e evidence”
(continued. . .)
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B. Application of Section 183

1. Backgr ound: Governi ng Principles

Ceneral ly, under section 183(a) and (b), individuals are not
al l oned deductions attributable to an activity “not engaged in
for profit” except to the extent of gross inconme generated by the
activity (in this case, zero). Section 183(c) defines an
activity “not engaged in for profit” as “any activity other than
one with respect to which deductions are allowable * * * under
section 162 or under paragraph (1) or (2) of section 212.~
Expenditures incurred in an activity are deducti bl e under
sections 162 and 212(1) or (2) if, anong other things, the
t axpayer establishes that she engaged in that activity with the
actual and honest, objective of making an econom c profit
i ndependent of tax savings, even if that objective was not

reasonable. Hulter v. Conmm ssioner, 91 T.C 371, 393 (1988);

Sec. 1.183-2(a), Incone Tax Regs.
In determ ning whether the requisite profit notive exists,
we consider all the pertinent facts and circunstances. Sec.

1.183-2(b), Income Tax Regs. The follow ng factors bearing upon

(...continued)
with respect to a factual issue necessarily neans that she cannot
sustain her resulting burden of proof with respect to that issue.
Therefore, our discussions of those issues (both here, dealing
with petitioner’s Schedul e C deductions and, subsequently,
dealing with her other deductions and her clai mof head-of -
househol d status) may be viewed as setting forth the basis for
our conclusions that petitioner has failed to (1) introduce
“credi bl e evidence” and (2) carry her burden of proof.
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the exi stence of a taxpayer’s profit objective are identified in
section 1.183-2(b), Income Tax Regs.: (1) the manner in which the
taxpayer carries on the activity; (2) the expertise of the
taxpayer or his advisers; (3) the time and effort expended by the
taxpayer in carrying on the activity; (4) the expectation that
assets used in the activity may appreciate in value; (5) the
success of the taxpayer in carrying on other simlar or
dissimlar activities; (6) the taxpayer’s history of incone or

| osses with respect to the activity; (7) the amobunt of occasi onal
profits; (8) the financial status of the taxpayer; and (9) any

el ements of personal pleasure or recreation

2. Application to Petitioner

Both petitioner and Melissa testified that they entered into
an oral agreenent to split any profits earned by Cool G Records
on a 50-50 basis. Melissa further testified that an agreenent
with petitioner to divide any profits that Melissa m ght generate
as a performer has been in existence since Melissa was 10 years
ol d.

Petitioner testified that, pursuant to her understandi ng of
the oral agreenment, any reinbursenent of the approxi mtely
$35, 000 that she had spent to further Melissa's career to date
woul d be derived solely fromher 50 percent share of the profits
of Cool G Records. 1In response to a question fromthe Court,

petitioner testified that, once she had recovered her investnent
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in Melissa’s career, she would not further share in any profits
of Melissa's or Cool G Records’. Wen the Court pressed
petitioner as to whether and to what extent, if any, she expected
to share in any profits generated by Melissa and Cool G Records
once she had been fully reinbursed for her expenses, petitioner
stated that that is a matter she “woul d have to renegotiate with
her [Melissa] on”, but that “[a]t this time, sir, no, because
there wasn't--1 didn’'t have any profit to discuss with her.”
Petitioner’s responses to the Court’s questioning concluded with
the foll om ng exchange:

THE COURT: Do you want to explain any further

with regard to the questions | have just asked you?

THE WTNESS: | would just like to say that as far

as the--it was a verbal [sic; oral] agreenent. It was

not a witten agreenent. W have not had di scussions

further as far as where ny percent of take would end,

and that woul d be sonething we woul d have to deci de.

The foregoing testinony makes clear that, at the tinme of the
trial and, certainly, during the year in issue, 1999, petitioner
had no understandi ng or expectation that her 50 percent profit
share necessarily woul d continue once she had received profits
equal i ng her expenditures on behalf of Cool G Records. In
petitioner’s view, once full reinbursenent had been achi eved, and

assum ng continued profits, she and Melissa m ght negotiate and
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agree to sone |evel of continued profit participation by
petitioner for some period of tinme. But, as of 1999, there had
been no negotiation, and the subject was not one to which
petitioner had given nmuch thought. At best, petitioner, in 1999,
had a vague notion that she mght retain an interest in the
profits of Cool G Records after she had been fully reinbursed for
her expenditures. But her obvious indifference to that
eventuality while continuing to |lay out noney in support of
Melissa’ s career indicates that her financial support of Mlissa
was notivated by parental affection rather than by the
anticipation of economc profit. Petitioner’s support of
Mel i ssa, the student and daughter, did not differ in kind from
her support of Melissa, the aspiring professional.

Based upon the foregoing, we find that petitioner has failed
to provide credi ble evidence that she nade her expenditures on
behal f of Cool G Records “with the objective of making a profit”,
as required by section 183 and by section 1.183-2(a), |ncone Tax
Regs.

Assum ng arguendo, however, that there had been a neeting of
the m nds between petitioner and Melissa in 1999 and, under their
arrangenment, petitioner would be entitled to a 50-percent profit
share for sone period of tinme after she had recovered her
expenses, the result would be the sane. Petitioner’s paynent of

expenses in furtherance of Melissa’ s professional nusic career



- 15 -
does not differ in any significant respect from parental
expendi tures consi dered nondeductible in a nunber of cases before
this Court, all of which involved either a parent-child
partnership or a parental sponsorship of the child (involving the
sharing of gross proceeds or net profits) relating to the child' s
effort to becone a successful professional athlete or perforner.

See Bush v. Conmi ssioner, T.C Meno. 2002-33 (daughter pursuing a

prof essional career in ballet), affd. 51 Fed. Appx. 442 (4th G

2002); McCarthy v. Comm ssioner, T.C. Menp. 2000-135 (son

attenpting to becone professional notocross racer); Demattia v.

Commi ssioner, T.C. Menp. 1998-87 (son attenpting to becone a

prof essional golfer); Nova v. Comm ssioner, T.C. Meno. 1993-563

(the sane); O Neill v. Comm ssioner, T.C. Menp. 1985-92 (son

attenpting to beconme a professional tennis player). |In each of

t hose cases, we applied the factors listed in section 1.183-2(b),
I ncome Tax Regs., and found the parent taxpayer’s expenditures to
be in the nature of personal or famly expenses the deduction of
which is prohibited by section 262(a) or Iimted by section 183.
We find no basis for reaching a different result in this case.
Petitioner did not take an active part in helping to further
Melissa' s career other than to provide financial support. She
made no financial analysis, and she and Melissa had no business
plan. Mst of her tinme and effort was devoted to her store

manager job, first with Mervyn’s and later in the year with the
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GAP, from which she derived all of her earned incone. She had no
musi ¢ i ndustry expertise, and she had no prior experience in
backi ng aspiring recording artists. In addition, there is no
evi dence that there were any significant assets associated with
Cool G Records that could appreciate in value. Lastly,
petitioner obviously derived a certain anount of personal
pl easure or satisfaction fromwatching her daughter progress in a
hi ghly conpetitive industry. Thus, seven of the nine factors
listed in section 1.183-2(b), Incone Tax Regs., mlitate against
a finding that petitioner’s financial support of Mlissa and Cool
G Records was undertaken for profit, and the other two factors
are, at best, neutral (as of 1999, the year in which Cool G
Records first becane operative, there could be neither
“occasional profits” nor a “history of incone or |osses”).

3. Concl usi on

Petitioner is not entitled to the deductions (loss) clained
on Schedule C of the 1999 anended return.

1. Schedul e A Deductions

A. Burden of Proof

For the reasons stated infra, in section II.B., we find that
petitioner has failed to introduce credible evidence that she is
entitled to deduct her expenditures for clothing required to be
worn by her on the job by her enployer, Mervyn's, and, as

di scussed infra, in section I1.C., we find that she has failed to
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substantiate the expenditure of $617 for tax preparation fees.
Therefore, petitioner has failed to satisfy the requirenents of
section 7491(a)(1) and (2)(A). As a result, petitioner retains
t he burden of proof wth respect to her entitlement to both
deductions. See Rule 142(a).

B. Unr ei nbur sed Enpl oyee Busi ness Expenses: d ot hi ng
Expendi t ur es

Petitioner was required by Mervyn's, her enployer during the
first 10-1/2 nonths of 1999, to wear either black or white suits
or dresses to work.

CGenerally, the cost of a business wardrobe required as a
condition of enploynent is considered a nondeductibl e personal
expense within the neaning of section 262 if the purchased

clothing is suitable for general or personal wear. See, e.g.,

Hynes v. Conm ssioner, 74 T.C. 1266, 1290 (1980). Lack of
suitability for general or personal wear is one of the three
criteria (the other two being that the clothing is required or
essential in the taxpayer’s enploynent and that it is not, in
fact, used for general or personal wear) established by this
Court for treating clothing costs as ordinary and necessary

busi ness expenses deducti bl e under section 162. See Yeonans V.

Commi ssioner, 30 T.C. 757, 767-768 (1958). In Yeomans, we

treated as deducti ble the taxpayer’s expenditures for itens of
clothing required by her enployer that were “not suited for her

private and personal wear, as distinguished from busi ness wear”.
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Id. at 768 (enphasis supplied). W, thus, applied a subjective
test, which exam nes the suitability of the clothing for private
or personal wear by the taxpayer seeking the deduction.

The evi dence indicates that the clothing purchased by
petitioner was suitable for ordinary street wear by her.
Al t hough petitioner testified that she purchased the clothing for
wor k, she never stated (and there is no evidence) that it was
unsuitable, in ternms of price, quality, or style, for her
personal wear. The requirenent that her business wardrobe
consi st of suits or dresses of a particular color (black or
white) does not, in and of itself, indicate that the clothes were
unsui table for ordinary street wear by petitioner. See Hynes v.

Commi ssi oner, supra at 1269, 1291 (deduction denied for the cost

of “regular business clothing * * * [imted to colors and
patterns which would televise well”). Moreover, there is no
testinony or other evidence that she never wore the cl othing away
fromwork. Thus, petitioner has failed to provide evidence that

she satisfied two of the three criteria for deductibility.?

8 The subjective test applied by this Court in Yeomans v.
Comm ssioner, 30 T.C. 757, 768 (1958) has been specifically
rejected by the Court of Appeals for the Fifth Grcuit in favor
of an objective test, which denies a business expense deduction
for the cost of clothing that is “generally accepted for ordinary
street wear” (i.e., for ordinary street wear by people generally
rat her than by the taxpayer specifically). Pevsner v.
Comm ssi oner, 628 F.2d 467, 470 (5th Gr. 1980), revg. T.C. Meno.
1979- 311, rehg. en banc denied, 636 F.2d 1106 (5th Gr. 1981).
Because petitioner fails the subjective test applied by this

(continued. . .)
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We hold that petitioner’s clothing expenditures constitute
per sonal expenses nondeducti bl e under section 262(a) rather than
unr ei nbur sed enpl oyee busi ness expenses deducti bl e under section
162.

C. Tax Preparation Fees

The parties have stipulated that, prior to trial, petitioner
failed to provide substantiation for her Schedul e A deduction of
$617 for tax preparation fees, and she provided no substantiation
during the trial. She has failed to provide even the m ni nal
substantiation that mght permt us to estinate the all owabl e

deduction as permtted under Cohan v. Conm ssioner, 39 F.2d 540,

543-544 (2d G r. 1930). Even under Cohan, there nust be
sufficient evidence in the record to provide a basis upon which

an estimate may be nmade. Vanicek v. Conmm ssioner, 85 T.C 731,

742-743 (1985). Here, there is none. That conpl ete absence of
substantiation neans that (1) petitioner retains the burden of
proving her right to deduct any anount for tax preparation fees,
see sec. 7491(a)(2)(A); Rule 142(a), and (2) she has failed to

sustai n that burden

8. ..continued)
Court, she necessarily fails the objective test applied by the
Court of Appeals for the Fifth Crcuit in Pevsner, which casts a
wi der net. It does not appear that the Court of Appeals for the
Third Crcuit, to which an appeal of this case would nost |ikely
lie, has specifically adopted either test.
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On brief, petitioner attenpts to shift the blanme for |ack of
substantiation to respondent by arguing that “Respondent nerely
had to substantiate this itemfor the record while the Tax
Preparer [her former husband and Melissa’s father, Ronald
O Donnell] was sitting on the witness stand under Cross
Exam nati on by Respondent.” But the burden is on petitioner, not
respondent, to substantiate petitioner’s deductions. See sec.
7491(a)(2)(A); Rule 142(a). Petitioner has not shown that she is
entitled to a $617 deduction for tax preparation fees.

[, Dependency Exenption for Mlissa

Here, again, because petitioner has failed to introduce
credi bl e evidence that she is entitled to a dependency exenption
for Melissa, she retains the burden of proof with respect to that
i ssue. See sec. 7491(a)(1l); Rule 142(a).

Section 151 all ows deductions for personal exenptions.

Besi des provi ding exenptions for the taxpayer and, in certain

ci rcunst ances, the taxpayer’s spouse, section 151 provides
exenptions for dependents of the taxpayer. See sec. 151(c).
Section 152(a) defines the term “dependent”, in pertinent part,
to include a son or daughter of the taxpayer “over half of whose
support, for the cal endar year * * * was received fromthe
taxpayer”. “Support” includes “food, shelter, clothing, nedical
and dental care, education, and the like.” Sec. 1.152-

1(a)(2)(i), Inconme Tax Regs. Assum ng petitioner satisfies the



- 21 -
support requirenment for Melissa, she nust al so show either that
Melissa’ s gross incone for 1999 was | ess than the exenption
amount or, because Melissa turned 20 in 1999, that Melissa was a
full -time student at an educational institution for portions of
at least 5 nonths during that year. See sec. 151(c)(1), (4)(A;
sec. 1.151-3(b) and (c), Incone Tax Regs.

Petitioner alleges that she provided over half of Melissa’'s
support during 1999. In support of that assertion, petitioner
testified that she paid a nmonthly rental of $550 for the
Hol | ywood prem ses so that her daughter could reside near to
where she was pursuing her fledgling recording career. W have
found that she made seven such nonthly rental paynments. See
supra note 4. Petitioner has failed to show that the nonthly
rental expenditures represented nore than half of Melissa' s total
support for 1999. Also, there is no evidence in the record that
petitioner paid for Melissa' s food, clothing, nedical,
educati onal, or other personal expenses incurred during 1999, and
there is no evidence as to what those costs m ght have been.
Al'though it is stipulated that petitioner wthdrew $24, 000 from
her pension plan during 1999, there is no evidence as to what
portion, if any, of that distribution was used to nmake support
paynments, in 1999, on Melissa s behalf. Therefore, petitioner
has not persuaded us that she satisfies the support requirenent

of section 152(a).
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Moreover, even if it were established that petitioner
furni shed nore than half of Melissa s support for 1999,
petitioner has failed to show that either of the alternative
requi renents of section 151(c)(1) was satisfied: There is no
evi dence show ng that (1) Melissa did not have incone (perhaps
froma source other than performng) in excess of the exenption
anount ($2,750 for 1999) or, (2) Melissa' s attendance at either
Santa Monica Col | ege or the Ivana Chubbek Studi os was sufficient
to qualify her as a full-time student as defined in section
1.151-3(b), Income Tax Regs.; and there is no evidence that
ei ther of those schools qualified as an “educational institution”
as defined in section 1.151-3(c), Incone Tax Regs.

Petitioner has not shown that she is entitled to a
dependency exenption for Melissa for 1999.

| V. Head of Household Filing Status

On both her original and anmended 1999 returns, petitioner
cl ai mred head of household filing status.

Again, due to petitioner’s failure to introduce credible
evi dence that she is entitled to claimhead of household filing
status, she retains the burden of proof with respect to that
i ssue. See sec. 7491(a)(l); Rule 142(a).

Section 1(b) inposes a special tax rate on an individual
filing as head of household. Section 2(b)(1), in pertinent part,

defines a “head of househol d” as an unmarried individual who is
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not a surviving spouse and who “maintains as his hone a househol d
whi ch constitutes for nore than one-half of * * * [the] taxable
year the principal place of abode, as a nenber of such househol d,
of * * * a * * * daughter”. Petitioner’s eligibility for head of
househol d filing status depends upon whet her her hone in Irvine,
California, was Melissa s principal place of abode, as a nenber
of petitioner’s household, for nore than one-half of 1999.

Petitioner paid 7 nonths of rent for the Holl ywod prem ses.
That paynent, totaling $3, 850, was stipulated to be for “office
space” and was listed on Schedule C of the 1999 anended return as
rent paid for “other business property”. Petitioner testified,
however, that those prem ses also served as a place of abode for
Melissa so that she would “be able to stay up in Los Angel es
during the tinmes that she was not able to return to Irvine.”

Section 1.2-2(c)(1), Inconme Tax Regs., allows for “tenporary
absences fromthe household due to special circunstances.” That
regulation, in pertinent part, provides that “[a] nonpermanent
failure to occupy the comon abode by reason of * * * education
[or] business * * * shall be considered tenporary * * * due to
speci al circunstances.”

Petitioner’s evidence indicates that Melissa occupied the
Hol | ywood prem ses for up to 7 nonths during 1999 in order to
pursue a singing career in Los Angeles clubs and attend

screenwiting, acting and nodeling classes. Mlissa testified
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that she perforned at the clubs w thout conpensation in order to
make herself and her talent known to club owners and record
producers, or, as she put it, “to get ny nane out there.” In
that way she hoped eventually to establish herself as a paid
performer in the clubs and, ultimately, be in a position to
record and rel ease hit records through her own | abel, Cool G
Recor ds.

Melissa s testinony strongly inplies that, had she
succeeded, in 1999, in obtaining regular, paid work as a
performer in Los Angeles area clubs, she would have stayed there
indefinitely in order to pursue her career as a recording artist.
Therefore, the evidence is inconsistent wwth petitioner’s
position that her home in Irvine was Melissa s principal place of
abode and that Melissa's trips to Los Angeles and the Hol | ywood
prem ses were “tenporary absences * * * due to speci al
circunstances.”® Because petitioner has failed to denonstrate
that her hone in Irvine constituted Melissa' s principal place of

abode for nore than 6 nonths during 1999, we find that petitioner

 On brief, petitioner argues that, during 1999, Melissa
retai ned her key to the front door of petitioner’s hone in
Irvine, left her furniture, clothing, and personal records there,
and continued to receive her mail there. Those facts are not
reflected in the record, but, even if they were, they would be
equal ly consistent with the view that Melissa, having noved to
the Los Angel es area, asked her nother to retain her furniture,
personal effects, and mail until she was “settled” and
financially able to sustain herself in Los Angel es.
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is not entitled to claimhead of household filing status for that

year. See Zanpini v. Comm ssioner, T.C Meno. 1991-395.

V. Section 6662(a) Penalty

Section 6662(a) provides for a penalty equal to 20 percent
of the underpaynent in tax attributable to, anong other things,
negligence or disregard of rules or regul ations (w thout
distinction, negligence). See sec. 6662(b)(1). The penalty for
negligence will not apply to an underpaynent in tax to the extent
that the taxpayer can show both reasonabl e cause and that the
taxpayer acted in good faith. See sec. 6664(c)(1). Negligence
“includes any failure to nake a reasonable attenpt to conply with
the provisions of the internal revenue |aws or to exercise
ordinary and reasonable care in the preparation of a tax return.”
Sec. 1.6662-3(b)(1), Incone Tax Regs. It “also includes any
failure by the taxpayer to keep adequate books and records or to
substantiate itens properly.” 1d.

Respondent bears the burden of producing evidence warranting
inposition of the section 6662(a) penalty. See sec. 7491(c).

Al t hough we have found that petitioner is not entitled to a
Schedul e A deduction for unreinbursed enpl oyee busi ness expenses,
a deduction for certain substantiated expenditures |listed on
Schedul e C, or head of household filing status, in each case the
i ssue invol ved cl ose questions of fact. As a result, we find

that those return positions did not constitute negligence within
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t he nmeani ng of section 6662(b)(1) and section 1.6662-3(b)(1),

| ncone Tax Regs. See Sherman v. Comm ssioner, T.C. Meno. 1989-

269. Moreover, even if those return positions are considered
negligent, we find that petitioner qualifies for the reasonable
cause exception provided by section 6664(c)(1).

Both the originally filed 1999 return and the 1999 anended
return were prepared by Ronald O Donnell, and petitioner relied
on M. O Donnell to defend those returns on audit. Petitioner
did not introduce evidence that M. O Donnell qualifies as a tax
expert although M. O Donnell’s testinony indicates that he has
had experience in preparing tax returns and defendi ng them on
audit. Conversely, respondent failed to discredit M. O Donnel
as a tax expert. Although the evidence bearing upon M.

O Donnell’s tax expertise is slight, we conclude that a
preponderance of that evidence favors petitioner. Therefore, we
find that M. O Donnell was, at the very |east, a know edgeabl e
tax return preparer, and that petitioner acted reasonably in
relying upon his approval of the Schedul e A deduction for

unr ei mbur sed enpl oyee busi ness expenses, the substanti ated
Schedul e C deductions, and head of household filing status for

petitioner. See Ballard v. Comm ssioner, T.C Meno. 1996-68. It

is stipulated, however, that petitioner failed to substantiate to
any degree either the $617 Schedul e A deduction for tax

preparation fees or $1,422 of office expense and $1, 336 of
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depreci ati on expense deducted on Schedule C. Petitioner also
failed to provide substantiation that she was entitled to claima
dependency exenption for Melissa. Therefore, we sustain the
negl i gence penalty wth respect to the underpaynent attri butable
to respondent’s denial of those deductions. See Higbee v.

Conmi ssioner, 116 T.C. at 449; see also Perrah v. Conni ssioner,

T.C. Meno. 2002-283.

Deci sion will be entered

under Rul e 155.




